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SUMMARY: This final rule implements
provisions of the Affordable Care Act
that expand access to health coverage
through improvements in Medicaid and
coordination between Medicaid, CHIP,
and Exchanges. This rule finalizes most
of the remaining provisions from the
“Medicaid, Children’s Health Insurance
Programs, and Exchanges: Essential
Health Benefits in Alternative Benefit
Plans, Eligibility Notices, Fair Hearing
and Appeal Processes for Medicaid and
Exchange Eligibility Appeals and Other
Provisions Related to Eligibility and
Enrollment for Exchanges, Medicaid
and CHIP, and Medicaid Premiums and
Cost Sharing; Proposed Rule”” that we
published in the January 22, 2013,
Federal Register. This final rule
continues our efforts to assist states in
implementing Medicaid and CHIP
eligibility, appeals, and enrollment
changes required by the Affordable Care
Act.

DATES: These regulations are effective
on January 20, 2017.

FOR FURTHER INFORMATION CONTACT:
Sarah deLone, (410) 786—-0615.

Executive Summary

This final rule implements provisions
of the Patient Protection and Affordable
Care Act of 2010 and the Health Care
and Education Reconciliation Act of
2010 (collectively referred to as the
Affordable Care Act), and the Children’s
Health Insurance Program
Reauthorization Act of 2009 (CHIPRA).
This final rule codifies in regulation
certain statutory eligibility provisions
set forth in the Affordable Care Act;
changes regulatory requirements to
provide states more flexibility to
coordinate Medicaid and the Children’s
Health Insurance Program (CHIP)
eligibility notices, appeals, and other

related administrative procedures with
similar procedures used by other health
coverage programs authorized under the
Affordable Care Act; modernizes and
streamlines existing rules, eliminates
obsolete rules, and updates provisions
to reflect the various Medicaid
eligibility pathways; and codifies
certain CHIPRA eligibility-related
provisions, including eligibility for
newborns whose mothers were eligible
for and receiving Medicaid or CHIP
coverage at the time of birth.
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Acronyms and Terms

Because of the many organizations
and terms to which we refer by acronym
in this final rule, we are listing these
acronyms and their corresponding terms
in alphabetical order below:

ABP Alternative Benefit Plans

ACF U.S. Department of Health and Human
Services, Administration for Children and
Families

[the] Act The Social Security Act

AFDC Aid to Families with Dependent
Children

Affordable Care Act The Affordable Care
Act of 2010, which is the collective term
for the Patient Protection and Affordable
Care Act (Pub. L. 111-148, enacted on
March 23, 2010) as amended by the Health
Care and Education Reconciliation Act of
2010 (Pub. L. 111-152)

APTC Advanced Payment of the Premium
Tax Credit

BCCEDP Breast and Cervical Cancer Early
Detection Program

BHP Basic Health Program

CDC Centers for Disease Control and
Prevention

CE Continuous Eligibility

CHIPRA Children’s Health Insurance
Program Reauthorization Act of 2009

CHIP Children’s Health Insurance Program

CMS Centers for Medicare & Medicaid
Services

CNMI Commonwealth of the Northern
Mariana Islands

COI Collection of Information

CSEA Child Support Enforcement Agency

CSR Cost-Sharing Reductions

DHS Department of Homeland Security

DOJ Department of Justice

DSH Federal Data Services Hub

EDL Enhanced Driver’s License

EPSDT Early and Periodic Screening,
Diagnosis, and Treatment

FFE Federally Facilitated Exchange

FFP Federal Financial Participation

FPL Federal Poverty Level

HHS Department of Health and Human
Services

HIV Human Immunodeficiency Virus

ICR Information Collection Requirements

INA Immigration and Nationality Act

IRC Internal Revenue Code of 1986

IRS Internal Revenue Service

LTSS Long-Term Care Services and
Supports

MAGI Modified Adjusted Gross Income

MNIL Medically Needy Income Level

MOE Maintenance of Effort

MOU Memorandums of Understanding

MSIS Medicaid Statistical Information
System

OACT Office of the Actuary

OMB Office of Management and Budget

PE Presumptive Eligibility

PRA Paperwork Reduction Act of 1995

PRWORA Personal Responsibility and
Work Opportunity Reconciliation Act of
1996

QHP Qualified Health Plan

RIA Regulatory Impact Analysis

SAVE Systematic Alien Verification for
Entitlements

SBA Small Business Administration

SHO State Health Official

SMD State Medicaid Director

SPA State Plan Amendment

SSA Social Security Administration

SSI  Supplemental Security Income

SSN  Social Security Number

TAG Technical Advisory Groups

TMA Transitional Medical Assistance
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I. Background

The Patient Protection and Affordable
Care Act (Pub. L. 111-148, enacted on
March 23, 2010), was amended by the
Health Care and Education
Reconciliation Act of 2010 (Pub. L. 111—
152, enacted on March 30, 2010). These
laws are collectively referred to as the
Affordable Care Act. The Affordable
Care Act extends and simplifies
Medicaid eligibility and, in the March
23, 2012, Federal Register, we issued a
final rule entitled “Medicaid Program;
Eligibility Changes Under the
Affordable Care Act of 2010” (referred
to as the “March 23, 2012, Medicaid
eligibility final rule”’) addressing certain
key Medicaid eligibility issues.

In the January 22, 2013 Federal
Register, we published a proposed rule
entitled “Essential Health Benefits in
Alternative Benefit Plans, Eligibility
Notices, Fair Hearing and Appeal
Processes for Medicaid and Exchange
Eligibility Appeals and Other Provisions
Related to Eligibility and Enrollment for
Exchanges, Medicaid and CHIP, and
Medicaid Premiums and Cost Sharing”
(78 FR 4594) (hereinafter referred to as
“January 22, 2013 proposed rule”’), that
addressed a number of Medicaid
eligibility provisions not addressed in
the March 23, 2012, Medicaid eligibility
final rule. This proposed rule included
additional requirements related to the
statutory eligibility provisions created
by the Affordable Care Act; proposed
changes to provide states more
flexibility to coordinate Medicaid and
the Children’s Health Insurance
Program (CHIP) procedures related to
eligibility notices, appeals, and other
related administrative actions with
similar procedures used by other health
coverage programs authorized under the
Affordable Care Act.

In the July 15, 2013 Federal Register,
we issued the “Medicaid and Children’s
Health Insurance Programs: Essential
Health Benefits in Alternative Benefit
Plans, Eligibility Notices, Fair Hearing
and Appeal Processes, and Premiums
and Cost Sharing; Exchanges: Eligibility
and Enrollment; final rule” (78 FR
42160) (referred to as the “July 15, 2013
Medicaid and CHIP final rule”) that
finalized certain key Medicaid and CHIP
eligibility provisions included in the
January 22, 2013 proposed rule. In this
final rule, we are addressing most of the
remaining provisions of the January 22,
2013 proposed rule. We will not be
finalizing in this rule the definition of
“lawfully present” in § 435.4, or
provisions finalizing the option states
have to cover lawfully residing children
and pregnant women in Medicaid and
CHIP under section 214 of the

Children’s Health Insurance Program
Reauthorization Act (CHIPRA) at
§435.406(b) and §457.320, or the
provision relating to benefits for those
individuals who are non-citizens
proposed at §435.406(c). We will
consider addressing these provisions in
future guidance. We also are not
finalizing proposed technical changes to
the introductory text in § 435.201(a).

We discuss below only those public
comments associated with the
provisions addressed in this final rule.
For a complete and full description of
the proposed Medicaid and CHIP
eligibility and expansion provisions as
required by the statute, see the January
22, 2013 proposed rule.

II. Provisions of the Proposed Rule and
Responses to Comments

We received a total of 741 timely
comments to the proposed rule from
individuals, state Medicaid agencies,
advocacy groups, health care providers,
employers, health insurers, and health
care associations. The comments ranged
from general support or opposition to
the proposed provisions to very specific
questions or comments regarding the
proposed changes.

After careful consideration of the
comments received we are revising
some of the proposed regulations and
finalizing other regulations as proposed.
Many comments were addressed in the
July 15, 2013 Medicaid and CHIP final
rule Part I. Some comments were
outside the scope of the proposed rule.
In some instances, commenters raised
policy or operational issues that will be
addressed through future regulatory and
subregulatory guidance to be provided
subsequent to this final rule. Therefore,
some, but not all, comments are
addressed in this final rule.

Brief summaries of the provisions that
are being finalized in this rule, a
summary of the public comments we
received on those provisions (except
specific comments on the paperwork
burden or the economic impact
analysis), and our responses to the
comments follows. Comments related to
the paperwork burden and the impact
analyses are addressed in the
“Collection of Information
Requirements” and ‘“Regulatory Impact
Analysis” sections in this final rule.

A. Appeals
1. Coordination of Appeals

Consistent with sections 1413 and
2201 of the Affordable Care Act, we
proposed regulations to promote
coordination of Medicaid fair hearings
under section 1902(a)(3) of the Social
Security Act (the Act) with appeals of

eligibility determinations for enrollment
in a Qualified Health Plan (QHP) and for
advance payment of the premium tax
credit (APTC) and cost-sharing
reductions (CSR) under section 1411(f)
of the Affordable Care Act, as well as
appeals related to other insurance
affordability programs. We proposed
revisions to the CHIP regulations to
achieve similar coordination of CHIP
reviews under 42 CFR part 457 subpart
K with Exchange-related appeals, as
well as appeals related to other
insurance affordability programs. In this
final rule, we refer to an Exchange
operating in the state in which the
applicant has applied for coverage as
“an Exchange.” We use the term
“Exchange-related appeal” to refer both
to an appeal of a determination of
ineligibility to enroll in a QHP through
an Exchange as well as an appeal of
eligibility for, or an amount awarded of,
APTC or CSRs. The terms ‘“Medicaid
appeal” and “Medicaid fair hearing”
have the same meaning in this final
rule. The terms “CHIP appeal” and
“CHIP review” have the same meaning
in this final rule.

To ensure the coordination of appeals
when both an Exchange-related and a
Medicaid appeal are pending, we
proposed to permit Medicaid agencies
to delegate authority to conduct fair
hearings of eligibility denials for
individuals whose income eligibility is
based on the applicable modified
adjusted gross income (MAGI) standard,
to an Exchange or Exchange appeals
entity (provided that an Exchange or
Exchange appeals entity is a
governmental agency, which maintains
personnel standards on a merit basis).
This proposal was finalized in revisions
to §431.10 and §431.206(d) in the July
2013 Eligibility final rule, along with
conforming changes to § 431.205(b)(1).
Consistent with section 1902(a)(3) of the
Act and §431.10(c)(1)(ii), if the agency
does delegate such authority to an
Exchange or Exchange appeals entity,
individuals must be given the choice to
have their Medicaid appeal conducted
by the Medicaid agency. As we
explained in the proposed rule, states
currently have broad flexibility under
§457.1120 to delegate the CHIP review
process to other entities; thus, no
revision of the CHIP regulations was
needed to permit delegation of review
authority to an Exchange or Exchange
appeals entity.

We proposed several other revisions
to regulations in 42 CFR part 431
subpart E that were not finalized in the
July 2013 Eligibility final rule. These
revisions would maximize coordination
of appeals involving different insurance
affordability programs and minimize
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burden on consumers and states,
regardless of whether the Medicaid of
CHIP agency has delegated such
authority to an Exchange or Exchange
appeals entity, including:

¢ To avoid the need for individuals to
request multiple appeals related to a
MAGI-based eligibility determination,
we proposed at § 431.221(e) that,
whenever an individual who has been
determined ineligible for Medicaid
requests an appeal related to his
eligibility for the APTC or CSR level,
this Exchange-related appeal will
automatically be treated as an appeal of
the Medicaid denial, without the
individual having to file a separate fair
hearing request with the Medicaid
agency. We proposed a similar
provision for CHIP at § 457.1180.

e For simultaneous Exchange-related
and Medicaid appeals in which an
Exchange appeals entity is not
adjudicating the Medicaid appeal, we
proposed at § 431.244(f)(2) that the
agency must take final administrative
action on a Medicaid fair hearing
request within 45 days from the date an
Exchange appeals entity issues its
decision relating to eligibility to enroll
in a QHP and for APTC and CSRs. The
purpose of proposed § 431.244(f)(2) was
to enable the Medicaid agency to defer
conducting the Medicaid fair hearing
until an Exchange-related appeal had
been decided, which could significantly
reduce the burden on both consumers
and states, particularly in the case of
Medicaid fair hearing requests
automatically triggered for individuals
with income significantly above the
applicable Medicaid income standard,
many of whom would not likely choose
to appeal their Medicaid denial or be
found Medicaid eligible by the hearing
officer. Recognizing the competing
interests of consumers in different
situations, we set forth several
alternatives—including not modifying
the 90-day timeframe at all—and
solicited comments on the different
approaches. Because there is broad
flexibility under title XXI for reviews of
CHIP determinations, we did not
propose similar provisions for CHIP.

e We proposed revisions to the
definition of “‘electronic account” in
§§435.4 and 457.10 (to include
information collected or generated as
part of Medicaid fair hearing or
Exchange appeals processes) and to
§431.242(a)(1)(d) (to ensure individuals
would have access to the information in
their electronic account, as well as the
information in their “case record”).
(Current §457.1140(d)(2) ensures
individuals have the right to review
their files and all other “applicable
information” relevant to their eligibility

or coverage for CHIP, which would
include information in the individual’s
electronic account.)

¢ In situations in which the Medicaid
agency has delegated to an Exchange or
an Exchange appeals entity authority
both to make eligibility determinations
and to conduct Medicaid fair hearings,
we proposed revisions at § 435.1200(c)
to clarify that the Medicaid agency must
receive and accept a decision of an
Exchange appeals entity finding an
individual eligible for Medicaid, just as
it accepts a determination of Medicaid
eligibility made by an Exchange. We
also proposed revisions at
§435.1200(c)(3) to provide that, if an
Exchange appeals entity has adjudicated
both an Exchange-related and Medicaid
appeal, an Exchange or Exchange
appeals entity would issue a combined
appeals decision. We proposed similar
revisions for CHIP at § 457.348(c).

o For states that have not delegated
authority to an Exchange to determine
Medicaid eligibility, we proposed
revisions at §435.1200(d) (introductory
text) to require that the agency treat an
assessment of eligibility by an Exchange
appeals entity in the same manner as an
assessment of eligibility by an Exchange
and, at §435.1200(d)(4), to require that
the Medicaid agency accept findings
relating to a criterion of eligibility made
by another insurance affordability
program’s appeals entity, if such
findings were made in accordance with
the same policies and procedures as
those applied or approved by the
Medicaid agency. We proposed similar
revisions for CHIP at §457.348(d).

e We proposed revisions to
§435.1200(e)(1) to provide that the
agency must assess individuals for
potential eligibility for other insurance
affordability programs when they have
been determined ineligible for Medicaid
in the course of a fair hearing conducted
by the Medicaid agency in the same
manner as is required for individuals
determined ineligible for Medicaid at
initial application or renewal. We
proposed similar revisions for CHIP at
§457.350(b) (introductory text).

e We proposed to add a new
paragraph (g) to §435.1200, to ensure
coordination between appeals entities.
Proposed paragraph (g)(1) requires that
the Medicaid agency establish a secure
electronic interface through which an
Exchange appeals entity can notify the
Medicaid agency of a Medicaid fair
hearing request and can transfer the
individual’s electronic account and
information contained therein between
programs or appeals entities. Proposed
§435.1200(g)(2) requires that, in
conducting a Medicaid fair hearing
under part 431 subpart E, the Medicaid

agency not request information or
documentation from the individual
already included in the individual’s
electronic account or provided to an
Exchange or Exchange appeals entity.
Proposed §435.1200(g)(3) requires that
the Medicaid agency transmit to an
Exchange a Medicaid fair hearing
decision issued by the agency when
necessary to ensure an appellant is not
enrolled in both programs (that is, when
the appellant either had been denied
Medicaid by an Exchange, or by the
agency and transferred to an Exchange
for a determination of eligibility for
enrollment in a QHP and for APTC and
CSRs). Similar provisions for CHIP were
proposed at §457.351.

¢ In addition, we proposed
conforming amendments to
§435.1200(b)(1) related to the
coordination of appeals between the
Medicaid agency and an Exchange and
Exchange appeals entity to incorporate
new paragraph (g) in the delineation of
general requirements that the Medicaid
agency must meet to effectuate a
coordinated eligibility system. We
proposed revisions to § 435.1200(b)(3) to
specify that the goal of minimizing
burden on consumers through
coordination of insurance affordability
programs also relates to coordination of
appeals processes and that the
agreement entered into between the
Medicaid agency and an Exchange per
§435.1200(b)(3) must also ensure
compliance with new paragraph (g). We
proposed similar revisions for CHIP at
§457.348(h).

We received the following comments
on these proposed provisions, which are
summarized below. We respond to
comments and describe the provisions
included in this final rule related to
coordination of appeals processes across
insurance affordability programs as they
relate to coordination between Medicaid
and Exchange-related appeals or appeals
related to other insurance affordability
programs. The policies discussed in this
section and reflected in the final rule for
Medicaid also apply to coordination
between CHIP and Exchange-related
appeals or appeals related to other
insurance affordability programs.

Comment: Commenters generally
supported the goal of coordinating the
appeals processes across insurance
affordability programs to reduce burden
on consumers, states and the Exchanges.
Several commenters noted particular
support for the proposed revisions at
§435.1200(b)(3) that require the
agreement(s) between the agency and
other insurance affordability programs
to delineate the responsibilities of each
program to achieve a coordinated
appeals process. One commenter
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supported the proposed revisions at
§435.1200(c) specifying that the
Medicaid agency must accept a decision
of an Exchange appeals entity finding an
individual eligible for Medicaid to the
same extent as it accepts determination
of Medicaid eligibility made by an
Exchange. Another commenter
commended the clarifications at
proposed §435.1200(d)(2), precluding
duplicative information requests, and at
proposed §435.1200(d)(4), requiring the
Medicaid agency to accept findings
relating to a criterion of eligibility made
by another insurance affordability
program’s appeals entity if such
findings were made in accordance with
the same policies and procedures as
those applied or approved by the
Medicaid agency.

Some commenters also supported the
requirement at proposed § 431.221(e) to
automatically consider an Exchange-
related appeal to trigger a Medicaid fair
hearing request when a determination of
Medicaid ineligibility has been made by
either an Exchange or the Medicaid
agency (referred to below as the
proposed “auto-appeal”” provision).
These commenters believed that this
provision is important (1) to reduce
burden and confusion for consumers,
who otherwise would have to request
two separate appeals of what they may
perceive as a single adverse action, and
(2) to ensure that consumers don’t miss
the deadline to appeal a denial of
Medicaid. One commenter suggested
technical revisions to proposed
§431.221(e) to ensure that an appeal to
“an Exchange” (as well as to “an
Exchange appeals entity”’) and an
appeal involving eligibility for
“enrollment in a QHP”’ (as well as an
appeal related to eligibility for the
“advanced payment of premium tax
credit or cost sharing reductions”) be
treated as a request for a Medicaid fair
hearing under this provision.

Other commenters cautioned against
requiring a high degree of coordination,
which they believed would not be
consistent with existing state capacity
and resources. Some of these
commenters also stated that such
coordination would be difficult given
the variation in state laws, policies and
operations. For example, one
commenter stated that a high degree of
coordination was unrealistic because
Medicaid fair hearings are subject not
only to federal law and regulations, but
also to state administrative procedures
acts, thereby creating differences in the
rules applicable to appeals in each state.
Accordingly, these commenters strongly
opposed the “auto appeal” provision at
proposed §431.221(e). The commenters
believe that the provision would result

in a substantial increase in the number
of Medicaid fair hearings that state
agencies will have to conduct, adding
further pressure on state Medicaid
budgets, even though many applicants
would not have been interested in
having a Medicaid hearing, and in many
cases the hearings would not likely
result in a reversal of the Medicaid
denial. The commenters noted that
states do not have resources to expand
their capacity to handle such an
increased volume of appeals and
recommended that the provision be
removed from the final rule. A few
commenters also believed that proposed
§431.221(e) would be inconsistent with
the ability of states to retain
responsibility for all Medicaid fair
hearing requests (rather than delegating
authority to an Exchange to decide any
Medicaid appeals); the commenters
suggested that in states that do not
delegate fair hearing authority to an
Exchange or Exchange appeals entity,
requiring submission of a separate
request to the Medicaid agency would
be appropriate. Several commenters
recommended that if we finalize
§431.221(e) as proposed, we delay
implementation until January 1, 2015,
or later. One commenter believed that
such a delay also would allow states to
gather experience in how administrative
efficiencies can be achieved through
technical efficiencies using the shared
case file and the informal resolution
process at an Exchange.

Some commenters recommended that
an Exchange appeals entity be required
to offer applicants an opportunity to
request a fair hearing of a Medicaid
denial. Another commenter suggested
that only applicants and beneficiaries
appealing an Exchange-related
determination who were found to have
income within a specified threshold of
the applicable Medicaid standard be
treated as automatically having
requested a fair hearing of their
Medicaid denial. In other situations, the
commenter suggested that, if an
Exchange appeals entity, in conducting
the Exchange-related appeal, determines
the appellant to be eligible for Medicaid,
the Medicaid agency could accept such
determination effective as of the date of
application.

Response: The Affordable Care Act
requires coordination between
insurance affordability programs in
determining eligibility. We interpret this
statutory requirement to apply when
simultaneous appeals related to
eligibility for multiple programs are
pending. The goal of such coordination
is to reduce the burden on consumers,
state agencies, and Exchanges that
administer the programs; achieving the

optimal balance requires that we take
into consideration the interests and
capacity of all parties.

We agree with commenters who
voiced concerns, similar to those that
we raised in the proposed rule, that
proposed §431.221(e) could result in a
substantial increase in the volume of
fair hearing requests that Medicaid
agencies would be responsible for
adjudicating, even though in many cases
it would be unlikely that the appellant
would have independently requested a
Medicaid hearing in the absence of the
“auto-appeal provision” or be found
eligible for Medicaid as a result of the
hearing. As stated in the proposed rule,
our intent was to reduce the need for an
individual to submit multiple appeal
requests. To address the concerns of
commenters, we have decided not to
include proposed §431.221(e) in the
final rule. We provide instead an
alternative simple mechanism for
individuals appealing an Exchange-
related appeal to also request a
Medicaid fair hearing,

We are not accepting the commenter’s
suggestion that an Exchange-related
appeal should trigger an automatic
Medicaid fair hearing request when the
appellant has income within a specified
threshold of the applicable Medicaid
standard. We do not believe it is feasible
to establish an appropriate income
threshold for all applicants and
beneficiaries in light of the many factors
that apply in determining income
eligibility depending on each
individual’s circumstances. Instead,
consistent with the policy objectives we
identified in the proposed rule, this
final rule provides that applicants and
beneficiaries requesting an Exchange-
related appeal who also want to appeal
a Medicaid denial may do so by making
a single “joint fair hearing request” to
an Exchange or Exchange appeals entity
when an Exchange has provided a
combined eligibility notice which
includes a Medicaid denial, as well as
a determination of eligibility for
enrollment in a QHP with (or without)
an award of APTC. This policy is
effectuated through the following
provisions:

¢ We provide a definition of a “joint
fair hearing request” in §431.201 to
mean a request for a Medicaid fair
hearing that is included in an appeal
request submitted to an Exchange or
Exchange appeals entity under 45 CFR
155.520. We also add a cross-reference
to the definition of “‘joint fair hearing
request” in §431.201 at
§435.1200(a)(2)(ii) of the final rule.
Note that a “joint fair hearing request”
may be made both in states that have
elected and states that have not elected
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to delegate authority to conduct
Medicaid fair hearings to an Exchange
or Exchange appeals entity. Note also
that a joint fair hearing request does not
constitute a request for the Medicaid
and Exchange-related appeals to both be
heard by an Exchange appeals entity in
states which have delegated Medicaid
fair hearing authority. The joint fair
hearing request simply allows
applicants and beneficiaries to request a
Medicaid fair hearing at the same time
as they file an Exchange-related appeal
with an Exchange or Exchange appeals
entity. If a joint fair hearing request is
submitted and authority to conduct the
Medicaid fair hearing has been
delegated to an Exchange or Exchange
appeals entity, the individual must be
provided with a choice to have the
Medicaid fair hearing conducted by the
Medicaid agency, consistent with
§431.10(c)(1)(ii) and §431.10(d)(4) of
the July 2013 final eligibility rule.

¢ Revisions at paragraph (g)(1) of
§435.1200 of the final rule provide that
the agency must include in the
agreement consummated per
§435.1200(b)(3) that, if an Exchange (or
other insurance affordability program)
provides an applicant or beneficiary
with a combined eligibility notice
which includes a denial of Medicaid
eligibility, an Exchange or Exchange
appeals entity (or other insurance
affordability program or appeals entity)
will (1) provide the applicant or
beneficiary with an opportunity to
submit a joint fair hearing request,
including an opportunity to request
expedited review of his or her fair
hearing request consistent with
§431.221(a)(1)(ii) of the final rule; and
(2) notify the Medicaid agency of the
request for a Medicaid fair hearing,
unless the hearing will be conducted by
an Exchange appeals entity in
accordance with a delegation of
Medicaid fair hearing authority under
§431.10(c)(1)(ii). Section
431.221(a)(1)(ii) (relating to requests for
expedited review of a fair hearing
request) is discussed in section I.A.(b) of
this final rule.

Under the final regulation, if a
combined eligibility notice, including a
Medicaid denial, is not provided by an
Exchange, but instead it is the Medicaid
agency that provides notice of the
Medicaid denial, the Medicaid agency is
responsible for providing notice of fair
hearing rights in accordance with
existing regulations at §435.917 and
part 431 subpart E, and the individual
would need to submit a fair hearing
request to the agency in accordance
with §431.221. Note that, as discussed
in section ILB. of this final rule, while
states are permitted to implement a

system of combined eligibility notices in
coordination with an Exchange
operating in the state at any time, we do
not expect that states and Exchanges
will be able to provide combined
notices in all situations immediately,
but will phase in increased use of single
coordinated eligibility notices over time
as systems mature and resources
become available. Because provision of
a joint fair hearing request is contingent
upon issuance of a combined eligibility
notice by an Exchange, the requirement
to permit individuals to make a joint fair
hearing request is effective only to the
extent that a combined eligibility notice
is provided. In some instances, an
Exchange already may be providing a
combined eligibility notice of a
Medicaid denial together with notice of
eligibility to enroll in a QHP and receive
APTC and CSRs, even in the absence of
a requirement that it do so. Where
combined eligibility notices are being
provided, the Medicaid agency must
work with an Exchange operating in the
state to ensure that the Exchange
provides individuals receiving a
combined notice with an opportunity to
request a Medicaid fair hearing using a
joint fair hearing request. In states that
have delegated authority to make MAGI-
based Medicaid eligibility
determinations to the Federally-
facilitated Exchange (FFE), for example,
the FFE currently provides a combined
eligibility notice to individuals who
submit their application to the FFE and
accepts joint fair hearing requests from
individuals determined by the FFE to be
ineligible for Medicaid based on MAGI.

e We add new paragraph
§435.1200(g)(3) to provide that the
agency must accept and act on a joint
fair hearing request submitted to an
Exchange or Exchange appeals entity in
the same manner as a request for a fair
hearing submitted to the agency in
accordance with §431.221.

e Section 435.1200(g)(1)(i) of the
proposed rule provided for the
establishment of a secure electronic
interface through which an Exchange or
Exchange appeals entity would notify
the Medicaid agency whenever an
Exchange-related appeal is filed,
because under the proposed rule, this
would have triggered an automatic
Medicaid appeal, as well as providing a
mechanism through which the
individual’s electronic account could be
transmitted. We are revising proposed
§435.1200(g)(1)(i), redesignated at
§435.1200(g)(2)(i) of the final rule,
instead to provide that the state agency
establish a secure electronic interface
through which an Exchange or
Exchange appeals entity can notify the
agency that it has received a joint fair

hearing request. Per § 435.1200(g)(2)(ii)
of this final rule, the secure electronic
interface also must support transmission
of the individual’s electronic account
and other information relevant to
conducting an appeal between the
agency and an Exchange or Exchange
appeals entity (or other insurance
affordability program or appeals entity).
Discussed in more detail below,
§435.1200(g)(2) is subject to a delayed
compliance date, 6 months after the date
we publish a Federal Register notice
alerting states of the compliance date for
paragraph (g)(2).

For individuals determined ineligible
for Medicaid who have requested only
an Exchange-related appeal, it also is
critical to prevent any possibility of an
“appeals gap,” if an Exchange appeals
entity issues a decision finding an
individual eligible for Medicaid. To
prevent such a gap, §435.1200(g)(6) of
the final rule provides that, if an
Exchange made the initial
determination of Medicaid ineligibility
in accordance with a delegation of
authority under § 431.10(c)(1)(i)(A)(3),
the agency must accept a decision made
by an Exchange appeals entity that an
appellant is eligible for Medicaid in the
same manner as if the determination of
Medicaid eligibility had been made by
an Exchange. Per § 435.915 of the
current regulations, the effective date of
eligibility will be based on the date the
application was filed. If the Medicaid
agency made the initial determination of
Medicaid ineligibility, §435.1200(g)(7)
of the final rule provides the Medicaid
agency with an option either to accept
determinations of Medicaid eligibility
made by an Exchange appeals entity in
accordance with §435.1200(c), or to
accept such determinations as an
assessment of potential Medicaid
eligibility and to then re-determine the
individual’s Medicaid eligibility in
accordance with §435.1200(d). If the
agency opts to re-determine the
individual’s eligibility, it must take into
account any additional information
obtained by an Exchange appeals entity
in conducting an Exchange-related
appeal. Such information should be
provided by an Exchange appeals entity
to the Medicaid agency, via the secure
electronic interface established per
§435.1200(g)(2), in accordance with the
agreement described in paragraph (b)(3)
to minimize burden on consumers.
However, if an Exchange appeals entity
does not transmit or otherwise furnish
information relevant to the agency’s
redetermination, the agency must
attempt to obtain the information
directly from the individual. We are
finalizing proposed revisions to



Federal Register/Vol. 81, No. 230/ Wednesday, November 30, 2016 /Rules and Regulations

86387

§435.1200(d) (introductory text) and
§435.1200(d)(2), accordingly, to provide
that, in making a determination of
eligibility for an individual transferred
from another insurance affordability
program, the agency may not request
information or documentation from the
individual that is in the individual’s
electronic account or that has been
provided to the agency by another
insurance affordability program or
appeals entity. Section 435.1200(d)(4) of
the proposed rule, also finalized
without revision in this final rule,
similarly requires that the agency accept
any finding relating to a criterion of
eligibility made by another insurance
affordability program or appeals entity,
without further verification, if such
finding was made in accordance with
policies and procedures which are the
same as those applied by the agency or
approved by it in the agreement
consummated with the other program or
appeals entity described in
§435.1200(b)(3). Paragraphs (g)(4) and
(g)(5) of §435.1200 of the final rule are
discussed below.

Note that the option provided in
paragraph (g)(7) applies when the
Medicaid agency has made the
determination of ineligibility, regardless
of whether or not the agency has
authorized an Exchange to make
Medicaid eligibility determinations in
accordance with a delegation of
authority under § 431.10(c)(1)(i)(A)(3).
States must apply the option they elect
consistently to all individuals in the
situation described. Regardless of the
option elected, for individuals
ultimately approved for Medicaid in
accordance with §435.1200(g)(7), the
effective date of eligibility is based on
the date the application was filed,
consistent with §435.915.

We proposed revisions to the
introductory text of § 435.1200(c) to
require the agency to accept a
determination of Medicaid eligibility by
an Exchange appeals entity in
adjudicating a Medicaid fair hearing in
accordance with a delegation of fair
hearing authority under
§431.10(c)(1)(ii). We did not receive
comments on these proposed revisions,
which are included in the final rule. We
also include a cross-reference to new
paragraphs (g)(6) and (7) in the
introductory text of § 435.1200(c) to
reflect the additional circumstances in
which the agency must or may accept a
determination of Medicaid eligibility by
an Exchange appeals entity.

We note that in a state that has not
delegated authority to make Medicaid
eligibility determinations to an
Exchange, if an Exchange assesses the
individual as ineligible for Medicaid

and the individual elects to withdraw
his or her Medicaid application in
accordance with §155.302(b)(4), there is
no possibility of a Medicaid fair hearing
to be heard (by either the agency or an
Exchange appeals entity) because there
has been no determination of Medicaid
ineligibility by an Exchange. Under the
proposed revisions to the introductory
text of §435.1200(d), finalized as
proposed, the Medicaid agency must
accept and treat an assessment of
Medicaid eligibility made by an
Exchange appeals entity in the same
manner as if the assessment had been
made by an Exchange. Per §435.907(h),
finalized in the July 2013 Medicaid and
CHIP eligibility final rule, if an
Exchange appeals entity assesses such
an individual as eligible for Medicaid,
the individual’s application is
automatically reinstated and transferred
to the Medicaid agency to make a final
determination. If the agency denies
Medicaid eligibility at that point, notice
of fair hearing rights would be provided
by the agency.

For consumers who request both a
Medicaid and an Exchange-related
appeal, coordination of the appeals
processes can be achieved when an
Exchange or Exchange appeals entity is
able to conduct both appeals together in
accordance with a delegation of
authority under §431.10(c)(1)(ii).
However, in some cases, the Medicaid
agency and Exchange appeals entity
each will be responsible for adjudicating
separate appeals. We appreciate the
commenters’ concern regarding the
significant practical challenges to
achieving the degree of coordination
required under the proposed
regulations. We therefore are revising
the proposed §435.1200(g)(2),
redesignated at paragraph (g)(4) in the
final rule, to require that, in conducting
a fair hearing in accordance with
subpart E or part 431, the agency must
minimize, to the maximum extent
possible consistent with guidance
issued by the Secretary, any requests for
information or documentation from the
individual that is already included in
the individual’s electronic account or
otherwise provided to the agency by an
Exchange or Exchange appeals entity.
Over time, as state system capabilities
increase, we anticipate that the degree
of coordination possible between the
state and an Exchange or Exchange
appeals entity will increase, and we will
issue additional guidance on
coordination procedures as appropriate.

To address potentially contlicting
decisions issued by the two appeals
entities, current Exchange regulations at
§ 155.345(h) provide that an Exchange
and Exchange appeals entity must

accept a fair hearing decision issued by
the Medicaid agency regarding the
appellant’s Medicaid eligibility, even if
it conflicts with the decision reached by
an Exchange appeals entity.

We did not receive any comments on
proposed revisions to the introductory
text in §435.1200(c), which is finalized
without revision in this final rule.

We remind states that, while the
decision to delegate appeals authority to
an Exchange or Exchange appeals entity
means that the agency must accept a
decision regarding eligibility issued by
an Exchange appeals entity under a
delegation of authority, it does not
relieve the agency of its responsibility to
conduct any fair hearings requested by
Medicaid applicants and beneficiaries
in the state. For example,
notwithstanding a delegation of appeals
authority, per current § 431.10(c)(1)(ii),
individuals who request a fair hearing
are entitled to request that their hearing
be conducted by the agency, and not by
the delegated entity. In addition,
Medicaid agencies are not required to
delegate appeals authority to an
Exchange or Exchange appeals entity
and the Exchanges and Exchange
appeals entities respectively are not
obligated to accept such delegations. Per
current § 431.10(c)(3)(ii), agencies that
enter into an agreement with an
Exchange or Exchange appeals entity to
do so must exercise appropriate
oversight over, and ultimately remain
responsible for, the Medicaid fair
hearing process.

As provided under §435.1200(g)(4) of
the final rule, in conducting a fair
hearing in accordance with subpart E or
part 431 of the regulations, the agency
must minimize any requests for
information or documentation from the
individual which already are included
in the individual’s electronic account or
otherwise provided to the agency by an
Exchange or Exchange appeals entity.
However, in the event that the Medicaid
agency has not received information
from an Exchange or Exchange appeals
entity needed to conduct a fair hearing,
the agency would need to obtain such
information directly from the
individual, and would be authorized
under the regulations to do so.

Commenters did not raise concerns
with the following proposed revisions to
§435.1200(d) (introductory text),
§435.1200(d)(4) or §435.1200(e)(1)
(introductory text), which are finalized
as proposed. Revisions to §435.1200(d)
require that the agency treat findings,
assessments and decisions made by an
Exchange appeals entity in the same
manner and to the same extent as
eligibility determinations made by an
Exchange or Medicaid agency for the
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purposes of the coordination described
in §435.1200(d). Revisions to
§435.1200(e) require that the agency
treat fair hearing decisions made by the
Medicaid appeals entity the same as
determinations made by the Medicaid
agency for purposes of the coordination
described in §435.1200(e). We also are
finalizing as proposed conforming
revisions to § 435.1200(b) relating to the
basic responsibilities of the agency to
minimize burden on consumers who
have requested appeals related to more
than one insurance affordability
program and to address such
coordination in an agreement between
the agency and other applicable appeals
entities.

The proposed revision at
§435.1200(c)(3) providing for a
combined appeals decision when an
Exchange or Exchange appeals entity
adjudicates a fair hearing request in
accordance with a delegation of
authority is moved to a new paragraph
(b)(3)(v) of §435.1200. Consistent with
the proposed rule, under
§435.1200(b)(3)(v) of the final rule, if
the agency has delegated authority to
conduct fair hearings to an Exchange or
Exchange appeals entity, the agreement
between the entities must provide for a
combined appeals decision by an
Exchange or Exchange appeals entity in
the case of individuals whose fair
hearing is conducted by an Exchange or
Exchange appeals entity. Note that this
requirement applies regardless of
whether the Medicaid agency or
Exchange made the underlying
determination of Medicaid ineligibility.

The policies relating to coordination
of appeals across insurance affordability
programs previously discussed and
codified in the final rule also apply to
states’ separate CHIP programs, except
that the right to have to an appeal
adjudicated by the state agency even if
the agency has delegated authority to an
Exchange or Exchange appeals entity
does not apply in the case of any
delegation of authority to conduct
appeals of a CHIP determination. Table
1 provides a cross walk between the
provisions of the final rule which
accomplish the application of these
policies to Medicaid and CHIP.

TABLE 1—CROSSWALK BETWEEN THE
POLICIES TO MEDICAID AND CHIP

TABLE 1—CROSSWALK BETWEEN THE
POLICIES TO MEDICAID AND CHIP—

Continued
Medicaid final CHIP final
regulation regulation

§435.4 (Definition of
“electronic ac-
count”).

§435.1200(b)(3) ........

§435.1200(c) and (d)

§435.1200(e)

§457.10 (Definition of
“electronic ac-
count”).

§457.348(a).

§457.348(b) and (c).

§457.350(b) (intro-
ductory text).

§457.351(a).

Medicaid final
regulation

CHIP final
regulation

§431.201 (Definition
of “joint fair hearing

§457.10 (Definition of
“joint review re-

request”). quest”).
§431.242 ... No comparable provi-
sion.

§ 435.1200(g)

Proposed revisions to §457.1180,
which would have provided for an
automatic review of a CHIP denial based
on a request for an Exchange-related
appeal, are not included in this final
rule for the same reason that proposed
changes to §431.221(e) are not finalized.

Comment: A commenter requested
clarification regarding whether an
assessment of Medicaid ineligibility by
an Exchange is considered to be a
Medicaid denial and, if so, whether an
appeal of an Exchange-related
determination to an Exchange appeals
entity would trigger an automatic
request for a Medicaid fair hearing when
an Exchange had assessed the
individual as not eligible for Medicaid.
The commenter questioned how the
Medicaid agency could conduct a fair
hearing when it had not made an initial
determination of ineligibility.

Response: As noted, we are not
finalizing the auto-appeal provision at
§431.221(e) of the proposed rule.
Therefore, no “Exchange related
appeal” requests will result in
automatic requests for Medicaid fair
hearings. For assessments, we agree
that, in a state that has not delegated
authority to make Medicaid eligibility
determinations to an Exchange, an
assessment of Medicaid ineligibility by
the Exchange does not constitute a
denial of Medicaid subject to appeal.
Per § 155.302(b)(4), an individual who
has been assessed ineligible for
Medicaid by an Exchange has the option
either to accept that assessment and
withdraw his or her Medicaid
application or request that his or her
Medicaid application be transferred to
the Medicaid agency to make a final
eligibility determination. If an
individual who requests a final
determination by the Medicaid agency
is denied eligibility by the Medicaid
agency, he or she at that point would
have the right to request a fair hearing
of the agency’s denial. If an individual
who chooses to withdraw his or her
Medicaid application files an appeal
relating to his or her eligibility for APTC
and the Exchange appeals entity finds

that the individual’s income is at or
below the applicable MAGI standard for
Medicaid, per §435.1200(d) the agency
would accept such finding as an
assessment of Medicaid eligibility and
make a final determination of eligibility,
in the same manner as if an Exchange
had assessed the applicant as Medicaid
eligible based on the initial application.
The same result would ensue for CHIP
per §457.348(c).

Comment: A few commenters
recommended that CMS clarify whether
the regulatory requirements at
§435.1200 require only coordination of
eligibility and enrollment between
Medicaid and CHIP, or also require
coordination of eligibility and
enrollment between Medicaid and other
insurance affordability programs,
including the Basic Health Program
(BHP) and APTC and CSRs for coverage
through the Marketplace.

Response: At §435.1200, which set
forth the Medicaid agency’s
responsibilities to establish a seamless
and coordinated system of eligibility
and enrollment with respect both to an
initial determination of eligibility and to
any appeals of such initial
determinations, we require Medicaid
coordination with all other insurance
affordability programs, including CHIP,
BHP and APTCs and CSRs for coverage
in a QHP. Similarly, the CHIP
regulations at §§457.348 through
457.351, as revised in this final rule,
provide for the coordination of
eligibility determinations and appeals
between CHIP and all other insurance
affordability programs, not just for
coordination between the CHIP and
Medicaid programs.

Comment: A commenter believed that
the establishment of an electronic
interface between an Exchange appeals
entity and the Medicaid eligibility
system could take considerable time in
some states, which would delay the
ability of these states to come into full
compliance with the policy reflected in
the proposed rule.

Response: As noted in the proposed
rule, the secure electronic interface
required for use in exchanging
information between the Medicaid
agency and an Exchange appeals entity
under proposed §435.1200(g)(1)
(redesignated at § 435.1200(g)(2) in this
final rule) can be the same interface as
that established between the Medicaid
agency and Exchange for exchange of
information related to the initial
determination of eligibility; a separate
secure interface directly between the
Medicaid agency and Exchange appeals
entity may be established, but is not
required. Due to the considerable work
which is ongoing in many states relating
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to multiple aspects of their eligibility
and enrollment systems, we agree that a
delay in the compliance date of this
requirement is appropriate. Thus, we
are providing for a delayed compliance
date of the requirement in
§435.1200(g)(2) to establish a secure
electronic interface between the
Medicaid agency and the Exchange
appeals entity, which is incorporated at
§457.351(a) for CHIP. Under
§435.1200(i), states will be required to
establish a secure interface for
electronic transfer of information
between insurance affordability
programs and appeals entities within 6
months from the date of a published
Federal Register notice alerting states of
the compliance date for paragraph (g)(2).

Comment: In situations involving
simultaneous Exchange-related and
Medicaid appeals, no commenters
supported the policy at proposed
§431.244(f)(2) to give state Medicaid
agencies up to 45 days from the date an
Exchange appeals entity issues an
Exchange-related appeals decision to
decide a Medicaid fair hearing. Some
commenters were concerned that 45
days from the date of the Exchange
appeals decision would not provide the
Medicaid agency adequate time to
conduct the Medicaid fair hearing. To
meet the 45-day timeframe, the
commenters stated that fair hearings
may need to be scheduled prior to the
issuance of a decision by an Exchange
appeals entity, thereby undermining the
goal to prevent duplication of effort.
One commenter added that, if following
the initiation of the Medicaid fair
hearing process, the appellant
withdraws his fair hearing request upon
receiving an Exchange appeal decision,
the State will have incurred
unnecessary expense; this commenter
recommended that CMS allow up to 90
days from the date of an Exchange
appeal decision for the Medicaid agency
to issue a decision on the fair hearing
request. One commenter recommended
that the timeframe generally permitted
for fair hearing decisions be extended
from 90 to 120 days, with the Medicaid
agency receiving an Exchange’s decision
relating to eligibility for other insurance
affordability programs no less than 60
days before the expiration of the 120-
day period.

Others commenters were concerned
that proposed §431.244(f)(2) would
result in excessive delays in fair hearing
decisions for many individuals who
were wrongfully denied Medicaid.
Some of these commenters believed that
the Medicaid fair hearing often should
go first. Other commenters
recommended that consumers should be
given a choice as to whether their

Exchange appeal or Medicaid fair
hearing is conducted first. In support of
a Medicaid-first policy, a few
commenters pointed to the requirement
at § 155.345(h) of the Exchange
regulations that the Medicaid fair
hearing decision must be accepted by an
Exchange even if it conflicts with a
decision rendered by an Exchange
appeals entity.

Response: Proposed §§ 431.244(f)(2)
and 431.221(e) represented two integral
components of an overarching policy to
achieve coordinated appeals processes
across insurance affordability programs,
in particular between Medicaid fair
hearings and Exchange-related appeals.
Because we were concerned that the
automatic Medicaid appeals that would
be generated under proposed
§431.221(e) would overwhelm the
resources of Medicaid agencies’ fair
hearing processes, we proposed to
permit Medicaid agencies to defer acting
on such Medicaid fair hearing requests
until the resolution of an Exchange-
related appeal. Since we are not
adopting the automatic appeal provision
at proposed §431.221(e) in this final
rule, we do not believe this
accommodation is necessary. Under this
final regulation, a Medicaid fair hearing
will be conducted only for individuals
who affirmatively request such
hearing—either through submission of a
joint fair hearing request to an Exchange
or directly to the agency. In this context,
the potential harm to applicants and
beneficiaries of delaying fair hearings as
proposed at § 431.244(f)(2), outweighs
the value of any potential administrative
efficiencies gained. Accordingly, we are
not finalizing proposed § 431.244(f)(2).
Rather, this final rule, at
§431.244(f)(1)(ii), applies the standard
90 day time frame for taking final
administrative action on all fair hearing
requests, regardless of whether a
simultaneous Exchange-related appeal
has been filed, unless an expedited
decision (discussed below) is required
under § 431.244(f)(2). This overall time
frame does not preclude the Medicaid
agency and an Exchange from agreeing
on the sequencing of related
simultaneous appeals to maximize
efficiency and reduce the burden on the
agency and consumers. Protocols for
sequencing of appeals can be included
in the agreement between the two
programs under § 435.1200(b)(3) of the
final regulation, provided that the 90-
day time frame for taking final
administrative action in § 431.244(f) is
met. As noted, because there is broad
flexibility under CHIP regarding the
timing of appeals decisions, we had not

proposed similar changes in the CHIP
regulations.

Comment: A commenter believed that
the existence of two levels of the
Exchange appeals process would make
coordination of appeals between
Medicaid and the Exchange difficult;
the commenter believed that the
Medicaid and Exchange appeal
processes inevitably will diverge, and
that expecting too much coordination
could create confusion and the potential
for someone to miss their opportunity to
appeal, particularly in households in
which one member has an appealable
Exchange-related adverse action and
another an appealable Medicaid-related
adverse action. Another commenter
recommended that we clarify that the
informal review process runs
concurrently with the timeframe for
issuing a fair hearing decision, unless
the appellant withdraws his request for
a fair hearing. A third commenter
sought clarification that the informal
review process at the Exchange appeals
entity may not interfere with an
applicant’s right to timely request a
separate Medicaid appeal.

Response: The Exchange appeals
process provides for an informal
resolution process prior to the Exchange
appeals entity engaging in a formal
hearing process. Appellants who are not
satisfied with the result of the informal
resolution process are entitled to a
hearing. (See § 155.535.)

We do not agree that the existence of
such an informal resolution process will
undermine coordination of the appeals
process, or jeopardize individuals’ right
to request a Medicaid fair hearing. If an
Exchange or Exchange appeals entity is
conducting a Medicaid fair hearing in
accordance with a delegation of
authority under § 431.10(c)(1)(ii), the
Exchange or Exchange appeals entity
may choose to provide an informal
resolution process for individuals
appealing a Medicaid eligibility
determination made by the Exchange. If
an Exchange or Exchange Appeals
Entity is providing an opportunity for
informal resolution prior to a fair
hearing, the process must be conducted
consistent with Medicaid fair hearing
rights and timeframes in accordance
with part 431, subpart E, as required
under the requirements of a delegation
at §431.10(c)(3)(1)(A). Thus, the time
permitted to render a final decision
(measured from the date of the appeal
request) would not be affected.
Appellants who are not satisfied with
the result from the informal process at
an Exchange or Exchange appeals entity
would have the right to proceed to a
formal hearing, as required under the
Exchange regulations at § 155.535(a)(2).
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Appellants satisfied with the result of
the informal resolution process would
need to withdraw their request for a
Medicaid fair hearing in accordance
with §431.223(a); if the appellant is not
satisfied, the Exchange appeals entity
would proceed with a hearing. If the
state has not delegated authority to
conduct fair hearings to the Exchange or
Exchange appeals entity, the informal
resolution process established by the
Exchange appeals entity will not be
relevant, as the Medicaid agency will
conduct the fair hearing in accordance
with the processes established by the
state agency.

We understand that a number of state
Medicaid agencies employ informal
resolution processes prior to holding a
fair hearing. While not required, we
believe informal resolution processes
reflect an efficient mechanism to resolve
appeals without incurring the cost or
time needed for a formal hearing
process. Whether employed by an
Exchange or Exchange appeals entity or
the Medicaid agency, use of an informal
resolution process does not affect (1) the
timeliness requirements set forth in in
§ 431.244(f) for issuance of a final fair
hearing decision, measured against the
date the fair hearing is requested; or (2)
individuals’ right to request that their
fair hearing be conducted by the
Medicaid agency, despite a delegation of
fair hearing authority under
§431.10(c)(1)(ii).

Comment: Some commenters were
concerned about an inconsistency in the
period of time states must provide
individuals to request a Medicaid fair
hearing and the period of time
permitted for individuals to file an
Exchange-related appeal with an
Exchange appeals entity. Commenters
pointed to the regulation at §431.221(d),
which provides flexibility for state
Medicaid agencies to allow applicants
and beneficiaries “‘a reasonable time,
not to exceed 90 days” to request a fair
hearing, whereas under the proposed
Exchange regulation at § 155.520(b),
individuals are given 90 days to appeal
an Exchange-related determination.
Several commenters recommended that
language be added at the end of
proposed §431.221(a)(5) to require that,
for individuals receiving both a
Medicaid and Exchange-related
determination, any request for a
Medicaid hearing be deemed timely if
made within 90 days of the date of the
notice relating to the individual’s
Exchange-related determination,
regardless of the State’s deadline for
requesting a Medicaid hearing.

Response: In this final rule, we refer
to the period of time individuals are
provided to request an Exchange-related

appeal or a Medicaid fair hearing as the
“appeals period.” Current § 431.221(d)
requires only that the agency establish
an appeals period not to exceed 90 days.
The 90-day Exchange appeals period
provided at proposed § 155.520(b) was
finalized, with revision, in the Exchange
appeals final regulation which was
published on August 30, 2013. Under

§ 155.520(b)(2) of that regulation, an
Exchange or Exchange appeals entity
may align the appeals period for an
Exchange-related determination with
the appeals period for a Medicaid fair
hearing, provided that such period is
not less than 30 days. This flexibility
will enable, although not require, an
Exchange appeals entity and Medicaid
agency to adopt the same appeals period
for both programs. States also have
broad flexibility under § 457.1180 of the
CHIP regulations to establish a
reasonable appeal period, making
alignment across all insurance
affordability programs possible.

As previously discussed, we are not
finalizing proposed § 431.221(e), which
would have required the Medicaid
agency to treat an Exchange-related
appeal as automatically triggering a
Medicaid fair hearing request in certain
circumstances. Conversely, we agree
that vastly different appeals periods
could cause confusion, particularly for
individuals who receive a single
combined eligibility notice relating to
their eligibility for multiple programs.
However, we did not propose revisions
to §431.221(d) in the January 22, 2013
proposed rule. Therefore, to promote
alignment between the appeals period
permitted by all insurance affordability
programs, we propose elsewhere in this
Federal Register, revisions to
§431.221(d) under which the agency
would be required to provide
individuals with no less than 30 days
nor more than 90 days to request a fair
hearing. We also are proposing
elsewhere in this Federal Register a
similar requirement at a new
§457.1185(a)(3)(i) of the CHIP
regulations.

We also agree with commenters that,
when a combined eligibility notice
including a Medicaid denial is issued,
enabling the individual to submit a joint
fair hearing request to an Exchange or
Exchange appeals entity in accordance
with §435.1200(g)(1) of the final rule, a
shorter appeals period for requesting a
Medicaid fair hearing than that
permitted for requesting an Exchange-
related appeal could create confusion
and result in someone inadvertently
missing the deadline for requesting a
Medicaid fair hearing. Therefore, we
also are proposing elsewhere in this
Federal Register a new paragraph (d)(2)

in §431.221, under which the Medicaid
agency, whether or not it has delegated
fair hearing authority to an Exchange or
Exchange appeals entity, must accept as
timely a request for a Medicaid fair
hearing submitted to an Exchange or
Exchange appeals entity (or to another
insurance affordability program or
appeals entity) as part of a joint fair
hearing request within the time frame
permitted for filing a timely appeal of an
Exchange-related determination under
§ 155.520(b) (or for filing a timely
appeal with such other insurance
affordability program or appeals entity);
a similar provision is proposed
elsewhere in this Federal Register as a
new §457.1185(a)(3)(ii) of the CHIP
regulations.

Comment: Several commenters
supported the proposed regulation at
§431.221(a) to enable applicants and
beneficiaries to request a Medicaid fair
hearing via all the same modalities as
are available for individuals to submit
an application per §435.907(a). Other
commenters believed that requiring
additional modalities (that is, other than
by mail) for fair hearing requests was
unnecessary, would impose undue
burden on states, and should be
available only at state option. A few
noted their concern, in particular, about
states’ ability to track telephone
requests, as well as the additional staff
time required to gather information from
individuals requesting a fair hearing in
person or over the phone. They
recommended that CMS eliminate the
requirement that states accept hearing
requests by phone or in person in favor
of providing states with flexibility to
determine their own capacity to offer
these modalities for consumers to
request hearings.

Some commenters suggested CMS
include a requirement that the Medicaid
agency be required to document and
confirm all telephonic hearing requests
in writing and that such confirmation
occur within one business day of receipt
of the telephonic hearing request. Some
of these commenters believed that states
should provide all individuals with
confirmation of their fair hearing
request, regardless of the modality
through which the request was made.
One commenter (mistakenly) stated that
the Exchange regulations at § 155.520 do
not allow individuals to submit a
Medicaid hearing request via the
Internet. The commenter, concerned
that reliance on the Federally-facilitated
Exchange might affect the permissibility
of Medicaid fair hearing requests via the
internet, encouraged CMS to amend the
Exchange regulations to provide for
appeal requests via the internet for both
programs.
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Response: We believe that facilitating
consumers’ ability to exercise their fair
hearing rights through modernizing the
means by which a fair hearing request
can be made is as important as, and no
more inherently burdensome to states
than, modernizing the means by which
an application can be filed. While
individuals will be afforded an
opportunity to request a fair hearing
through the same modalities that can be
used to submit an application, states
retain flexibility in the mechanisms
available to appellants to provide
documentation supporting their
position. For example, supporting
documentation could be provided in
connection with an informal resolution
process, if applicable, or during the
evidentiary hearing conducted by the
hearing officer. Thus, we disagree with
some commenters’ concern regarding
the particular burden of telephonic or
in-person requests. Given the broad
availability and use of the Internet for
filing applications, we believe that this
modality also should be available for
appeals in all states. Therefore, we are
finalizing the policy as proposed at
§431.221(a)(1) through (5) in the final
rule. However, inasmuch as the
modalities identified for submission of
a fair hearing request at proposed
§431.221(a)(1) through (5) mirror the
modalities that states must make
available to applicants under
§435.907(a), we have revised proposed
§431.221(a)(1) through (5), redesignated
at §431.221(a)(1)(i) in the final rule, to
instead provide a cross-reference to the
modalities described in §435.907.

We are aware that states will need
time to upgrade their systems to accept
fair hearing requests through these
additional modalities. Thus, we are
adding a delayed effective date for the
new modalities for fair hearing requests
required under the final rule. Per
§§431.221(a)(1)(i) and 435.1200(i) of the
final rule, telephonic and online fair
hearing requests, as well as requests via
other commonly available electronic
means (if any) will not be required until
6 months from the date of the
publication of the Federal Register
notice requiring their implementation.

We note that our expectation is that
the same modalities for requesting an
appeal be available also in CHIP.
However, we did not propose revisions
to the CHIP regulations requiring that
individuals applying for or receiving
CHIP be able to request a review under
subpart K of the CHIP regulations via all
modalities available to individuals
seeking to apply for CHIP. Therefore, we
propose elsewhere in this Federal
Register a new §457.1185(a) to require
that states must provide individuals

with the opportunity to request a review
of a denial or termination of CHIP or
other CHIP-related matter via all such
modalities. The proposed regulation at
§457.1185(a)(1)(ii) also includes a right
to request an expedited completion of a
review in accordance with current
§457.1160, similar to the right provided
Medicaid applicants and beneficiaries at
§431.221(a)(1)(ii) of this final rule.
Under the broad authority states
currently have to establish a review
process under part 457 subpart K, the
option for states to accept review
requests of CHIP-related matters through
all modalities already is available.

We did not propose that the state
Medicaid or CHIP agency provide
confirmation of fair hearing requests
and therefore we are not including such
a requirement in this final rule.
However, we agree that confirmation of
fair hearing requests, which we note is
required under the Exchange regulations
at § 155.520(d), would strengthen the
procedural protections afforded
beneficiaries. Therefore, we propose
elsewhere in this Federal Register
further revisions to §431.221(a) and a
new §457.1185(a)(2) to include this
requirement.

Comment: A few commenters
requested clarification regarding the
ability of individuals to request a fair
hearing through “other commonly
available electronic means.” One
commenter believed that the proposed
regulation fails to address commonly
available social media, which some
might reasonably conclude are included
in the definition of “‘commonly
available electronic means,” which
would be burdensome for states to
accommodate. Another commenter
recommended that § 431.221(a)(4) be
revised to insert “designated by the
state” after “through other commonly
available electronic means” to make
clear that it is states, not consumers,
that have authority to designate what is
considered to be a “commonly available
electronic means” through which a fair
hearing may be requested. Another
commenter supported the requirement
to make fair hearing requests available
through other commonly available
electronic means, but recommended
delaying implementation of the
requirement to allow time for the state
to make the necessary systems changes
to support such requests.

Response: We appreciate commenters’
concern that the phrase “commonly
available electronic means’” may be
interpreted differently by different
states, consumers and other
stakeholders. As noted, in proposing
§431.221(a), we intended to propose
that the same modalities available for

submission of applications under
§435.907 also be made available for
individuals to request a fair hearing, and
we have revised the final rule at
§431.221(a)(1)() to instead cross-
reference the modalities listed in
§435.907. Since we did not propose
revisions to the identical existing
language in the regulations at
§435.907(a)(5) (requiring that agencies
accept applications “through other
commonly available electronic means”),
we are not revising the language we
proposed in §431.221(a)(4) pertaining to
the modalities applicable to fair hearing
requests in this rulemaking. However,
we will take the comments under
advisement in future rulemaking.
Comment: One commenter requested
CMS to clarify its expectations regarding
how states should ensure that requests
made via telephone, the Internet or
other commonly available electronic
means are made only by the affected
applicant beneficiary or a properly
designated authorized representative.
Response: To ensure that fair hearing
requests are submitted only by the
affected applicant or beneficiary or
person authorized to act on their behalf,
states are expected to employ the same
policies and practices regarding the
authority of the individual submitting a
fair hearing request as those applied by
the state regarding the submission of
applications and renewal forms by
authorized representatives, under
§435.923. We believe it is important
that a person or entity is not submitting
an appeal request form on behalf of the
individual without the consent of the
individual. For example, it would not be
permissible for a nursing home provider
to submit an appeal request form on
behalf of a beneficiary if no consent has
been obtained from the individual. We
also note that an individual serving in
the role of an authorized representative
under § 435.923 may limit the scope of
his or her representation. For example,
such an individual could be an attorney
and only represent the individual in
conducting the fair hearing or any
informal resolution of that issue, but not
receive an individual’s notices or
otherwise be responsible for filing
change reporting or a renewal form. We
have revised the introductory text of
proposed §431.221(a), redesignated at
§431.221(a)(1) of the final rule, to cross-
reference the definition of “authorized
representative” in § 435.923 for clarity.
Comment: Section 431.223 provides
that a request for a hearing may be
withdrawn in writing. One commenter
sought clarification regarding whether a
request to withdraw a fair hearing
request can be effectuated in the same
manner as a request for a fair hearing,
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as provided at proposed §431.221(a). A
number of commenters recommended
that § 431.223 be revised to provide
additional protection against
inadvertent or erroneous dismissals,
similar to those provided in § 155.530(b)
and (d), which requires an Exchange
appeals entity to provide notice of
dismissal, including information about
how a dismissal may be vacated. The
commenters believed that, given the
inevitable complexity of states’ hearing
systems and changes that are being
made to achieve greater coordination
with an Exchange, there is a significant
possibility that confusion on the part of
individuals, as well as on the part of the
navigators and insurance brokers
helping them, will result in erroneous
withdrawals. The commenters believed
that individuals with both Exchange-
related and Medicaid appeals pending
would be particularly vulnerable to
erroneous withdrawal. The commenters
also recommended that dismissals not
be accepted for individuals who have a
disability and may therefore qualify in
a category to which MAGI does not
apply.

Response: In the proposed rule, we
indicated our expectation that
withdrawal of a Medicaid fair hearing
request would be permitted through all
of the modalities identified in § 435.907
(related to submission of an
application); these modalities mirror
those at proposed § 431.221(a) relating
to a request for a Medicaid fair hearing.
We provide in this final rule at
§431.223(a) that states must offer
individuals who have requested a fair
hearing the ability to withdraw their
request via any of the modalities
available in accordance with
§431.221(a)(1)@i). Under the regulation,
the requirement to accept telephonic,
online, or other electronic withdrawals
is effective at the same time as the
requirement to make those modalities
available to individuals to make a fair
hearing request. Under § 431.223(a),
telephonic hearing withdrawals must be
recorded, including the appellant’s
statement and telephonic signature. We
expect the agency to retain as part of the
individual’s electronic file the voice
signature recording along with either a
voice recording of the appellant’s
complete statement requesting the
withdrawal, a written transcript of the
appellant’s statement, or a summary
statement indicating that the appellant
requested his or hearing be withdrawn.
For telephonic, online, and other
electronic withdrawals, the agency must
send the appellant a written
confirmation of such withdrawal, via
regular mail or electronic notification in

accordance with the individual’s
election under § 435.918(a) of this
chapter. We propose elsewhere in this
Federal Register that such confirmation
must be provided within 5 business
days of the agency’s receipt of a
telephonic withdrawal. Appellants
always will retain the right to request a
withdrawal in writing, regardless of
other modalities available.

States currently have the flexibility
under subpart K of the CHIP regulations
to accept withdrawal of a request for
review via multiple modalities. We did
not discuss our expectation in the
proposed rule that states necessarily
would be required to do so. Therefore,
we propose a new §457.1185(b)
elsewhere in this Federal Register that
states must accept a withdrawal of a
request for review under CHIP via all
modalities that are available to submit a
request for review, and that the state
provide the individual with written
confirmation of such request within 5
business days.

Comment: A commenter sought
clarification regarding the continuation
of benefits pending an appeal when an
individual is denied or terminated from
Medicaid and transferred to an
Exchange.

Response: The extent to which an
individual is entitled to continued
receipt of Medicaid pending the
outcome of an appeal depends on
whether the individual has been denied
Medicaid eligibility at initial
application or terminated from
Medicaid during a regular renewal or
eligibility redetermination triggered by a
change in circumstance in accordance
with regulations at § 435.916. Current
§§431.230 and 431.231 provide for
continuation of Medicaid benefits for
beneficiaries who timely request a fair
hearing of a termination of coverage or
other action. Individuals who appeal a
denial of Medicaid at initial application
are not entitled to benefits pending the
outcome of their hearing. Nothing in the
Affordable Care Act affected the policies
reflected in these existing regulations,
and we did not propose any
modifications in the January 22, 2013
proposed rule.

Codified at § 155.305(f)(1)(ii)(B) and
(g)(1)(1)(B), individuals who are eligible
for Medicaid are not eligible for APTCs
or CSRs. Under §155.345(h), an
Exchange must adhere to an eligibility
determination or fair hearing decision
made by the Medicaid agency. There is
no difference under the Exchange
regulations between the treatment of
individuals receiving Medicaid benefits
pending the outcome of their fair
hearing and the treatment of Medicaid
beneficiaries generally.

Applicants determined ineligible for
Medicaid and CHIP generally will be
eligible for enrollment in a QHP
(provided that they meet all
requirements for QHP enrollment), and
will be eligible for a determination of
eligibility for APTCs and CSRs in
accordance with Exchange regulations
at 45 CFR part 155, subpart D. Per
§435.1200(e)(1) of the regulations
(revised in this final rule), the agency
must transfer to an Exchange the
electronic account of applicants
determined ineligible for Medicaid
(irrespective of whether they appeal that
determination) whom the agency
determines potentially eligible for
Exchange financial assistance, so that
the Exchange can make a final
determination of eligibility to enroll in
a QHP and receive APTC and CSRs.
Eligible applicants who appeal their
Medicaid denial may enroll in a QHP
and receive APTC and CSRs pending
the outcome of their Medicaid appeal.
Proposed §435.1200(g)(3), redesignated
at §435.1200(g)(5) of this final rule,
requires that the agency notify the
Exchange or Exchange appeals entity
operating in the state of the fair hearing
decision for individuals transferred to
the Exchange following a denial or
termination of Medicaid. This
requirement is retained in the final rule
at §435.1200(g)(5)(1)(C). If the Medicaid
fair hearing results in approval of
Medicaid eligibility, under the
Exchange regulations, the individual no
longer would be eligible for APTC or
CSRs.

A different result ensues for Medicaid
beneficiaries who appeal their Medicaid
termination and are eligible for
continuation of Medicaid benefits
pending the outcome of their appeal.
Per § 435.1200(e), the agency must
transfer the electronic account of a
beneficiary terminated from coverage to
an Exchange for a determination of
eligibility for enrollment in a QHP with
APTC and CSRs. If the beneficiary
makes a timely request for a fair hearing
on his or her Medicaid termination,
resulting in continued eligibility for
Medicaid benefits pending the outcome
of the fair hearing in accordance with
§431.230, the beneficiary will not be
eligible for APTC or CSR unless and
until the Medicaid termination is
upheld following the conclusion of the
Medicaid fair hearing.

Proposed §435.1200(g)(3),
redesignated at §435.1200(g)(5) of this
final rule, requires that the agency
notify the Exchange or Exchange
appeals entity operating in the state of
the fair hearing decision for individuals
transferred to the Exchange following a
denial or termination of Medicaid. This
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requirement is retained in the final rule
at §435.1200(g)(5)(i)(C). However, to
ensure that Medicaid beneficiaries who
are entitled to continued Medicaid
coverage pending the outcome of their
fair hearing are not inappropriately
determined eligible for Exchange
financial assistance, § 435.1200(g)(5) of
the final rule also requires at clauses
(g)(5)(1)(A) and (B) that the Medicaid
agency notify the Exchange operating in
the state (1) that an individual who has
been transferred to the Exchange has
requested a fair hearing and (2) whether
or not such individual is entitled to
Medicaid coverage pending the outcome
of the hearing. If the individual’s
termination from Medicaid is upheld,
per §435.1200(e)(1) and (g)(5)(i)(C), the
agency must notify the Exchange of the
decision and that the individual has
been terminated from Medicaid, at
which point the Exchange would
proceed with a determination of
eligibility for enrollment in a QHP with
APTC and CSRs.

Comment: A commenter was
concerned that the proposed rules on
the timing and sequencing of appeals
could lead to overlapping program
eligibility, resulting in confusion about
payment responsibilities. The
commenter recommended that CMS
issue guidance about how
administrative costs and payment of
services will be handled during the
appeal process when overlapping
eligibility between programs occurs.

Response: As previously discussed,
we are not finalizing proposed
§431.221(e) which would have
facilitated, although not required, a
sequencing of hearings. When an
individual requests both an Exchange-
related and Medicaid-related (or CHIP-
related) appeal, there will be times
when two appeals affecting the same
individual will be pending before
different appeals entities (because an
Exchange appeals entity has not been
delegated authority to hear the Medicaid
or CHIP-related appeal or, because the
individual requests that the Medicaid
agency conduct the fair hearing when an
Exchange appeals entity has been
delegated authority to conduct certain
Medicaid-related appeals). In such
situations, each entity will bear its own
costs of adjudicating the appeal before
it. Payment for services provided to an
individual pending the outcome of an
appeal generally is borne by the
program in which the individual is
enrolled. However, because Medicaid
eligibility may be retroactively effective
as far back as the third month prior to
the month of application, for any period
of time involving dual coverage under
Medicaid and a QHP, Medicaid would

pay secondary to the QHP for any
unpaid bills. Thus, if an applicant
denied Medicaid elects to enroll in a
QHP pending the outcome of his
Medicaid fair hearing, the QHP will pay
claims for covered services unless and
until the individual is disenrolled from
the QHP, subject to any applicable
deductions or cost sharing charges
associated with the QHP coverage. If the
Medicaid fair hearing ultimately results
in a determination of Medicaid
eligibility, Medicaid coverage would be
available to cover any unpaid medical
expenses furnished by Medicaid
providers back to the date or month of
application, as well as during the 3
months prior to the month of
application consistent with § 435.915.

In situations involving simultaneous
Medicaid and Exchange-related appeals
being adjudicated separately, there also
could be a gap in time between the
issuance of the two appeals decisions.
As noted, under §§435.1200(g)(5)(i)(C)
and 457.351(a), the Medicaid or CHIP
agency must notify an Exchange of the
Medicaid or CHIP appeals decision and
if the decision results in approval of
Medicaid or CHIP eligibility, per
§§ 155.305(1)(1)(ii)(B),
155.305(g)(1)(i)(B), and 155.345(h), an
Exchange must terminate APTC and
CSR for the individual’s enrollment in
the QHP—regardless of the outcome of
any Exchange-related appeal.
(Individuals are responsible for
termination of their enrollment in the
QHP, which is requested through the
Exchange. While we assume that
individuals found Medicaid or CHIP
eligible as a result of their appeal will
not opt to continue their QHP
enrollment without an APTC or CSR,
they may do so.) If, as a result of the fair
hearing, the individual is determined
eligible for Medicaid, under § 435.915,
Medicaid eligibility would be effective
no later than the date of initial
application (with up to 3 months of
retroactive eligibility prior to the month
of application, if the conditions
specified in §435.915 are met). For the
period of time prior to disenrollment
from the QHP, Medicaid would serve as
a secondary payer, subject to general
coordination of benefits requirements at
section 1902(a)(25) of the Act. The
Medicaid program will pay for services
or costs covered under the state plan
that were furnished by Medicaid
providers and not covered by the QHP,
including unpaid beneficiary cost-
sharing amounts exceeding Medicaid
limitations. Medicaid would have no
liability to reimburse the QHP for any
payments made or benefits provided for
the individual pending the outcome of

the fair hearing decision. If the
individual choses to remain enrolled in
the QHP despite termination of the
APTC and CSR, Medicaid would
continue to serve as a secondary payer
consistent with section 1902(a)(25) of
the Act. If the individual had not
elected to enroll in a QHP pending the
outcome of the Medicaid fair hearing,
no coordination of benefits would be
required, and Medicaid would be
available for payment for covered
services received pending the outcome
of the appeal, back to the date or month
of application (or up to 3 months before
the month of application if the
conditions set forth at §435.915(a) are
met). If, as a result of a CHIP appeal, the
individual is determined eligible for
CHIP, eligibility for CHIP would be
effective under the policy adopted by
the state in its CHIP state plan per
§457.340(f). Reflected in
§457.310(b)(2)(ii), individuals are not
eligible for CHIP if they are enrolled in
other coverage; therefore, an individual
cannot be enrolled in a separate CHIP
until QHP enrollment is terminated.

Per §435.1200(e)(1)(i) and
§457.351(a) of this final rule, if the
Medicaid or CHIP appeals entity
upholds the initial denial, the agency is
required to assess the appellant’s
eligibility for other insurance
affordability programs and transfer the
individual’s account to the appropriate
program. If assessed as eligible for
enrollment in a QHP through an
Exchange, per §§435.1200(g)(5)(i)(C)
and 457.351(a), the agency must notify
the Exchange or Exchange appeals
entity of the outcome of the appeal. Per
§ 155.345(h) of the Exchange regulation,
an Exchange and Exchange appeals
entity must accept the Medicaid or CHIP
appeals decision.

Comment: A commenter believed that
the proposed rule assumes that all
applicants will submit an online
application to an Exchange. The
commenter questioned whether that is
the expectation and, if not, how
applications filed with the Medicaid
agency will be coordinated with an
Exchange. The commenter also
questioned whether there would be
circumstances where the application
will go to the Medicaid agency first,
especially if the individual is just
initially applying for Medicaid.

Response: Per § 435.907, as stated in
the final eligibility regulation published
on March 23, 2012, states must accept
paper, electronic and telephonic single
streamlined applications filed with the
Medicaid agency via an internet Web
site, mail, telephone or in person. The
responsibilities of the agency to
coordinate eligibility and enrollment
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with the Exchange and other insurance
affordability programs—set forth in
§435.1200, as revised in the July 2013
final eligibility rule as well as this
rulemaking—are the same regardless of
the modality through which an
individual applies for coverage. We
would expect that applications not
submitted online will be converted by
the agency into an electronic format so
that it can become part of the
individual’s electronic account and the
agency can fulfill the requirements set
forth in §435.1200. Similar provisions
for CHIP are found at §§457.330,
457.348 and 457.350.

(2) Related Changes to Medicaid Fair
Hearing Rules

We proposed various modifications to
our fair hearing regulations at current
§431.200, et seq. to modernize our
regulations and to clarify certain
provisions for consistency with the
March 23, 2012, Medicaid eligibility
final rule. We also proposed to add a
new regulation at § 431.224, “Expedited
Appeals,” to provide for an expedited
fair hearing process similar to the
expedited process currently provided at
§§431.244(f)(2), 438.408, and 438.410
(related to managed care). This would
permit individuals who have urgent
health needs to have their eligibility and
fee-for-service related appeals addressed
under expedited timeframes. Under the
proposed rule, an expedited appeal
process would be required if the time
otherwise permitted under
§431.244(f)(1) could jeopardize the
individual’s life or health or ability to
attain, maintain, or regain maximum
function. We proposed to revise
§431.244(f)(2) to require that the agency
take final administrative action within 3
working days when the standard for
expedited review is met, the same
timeframe provided for expedited
appeals in the managed care context at
§431.244(f)(2). The proposed revisions
are discussed in greater detail in section
I.B.1(b) of the January 22, 2013
proposed rule. We received the
following comments on these proposed
provisions:

Comment: We proposed revisions at
§431.244(f)(1)(ii) to clarify that the 90-
day timeframe to issue a decision after
an individual files an appeal applies
broadly to appeals decisions, not only to
managed care appeals decisions. The
application of the 90-day timeframe
allowed for Medicaid fair hearing
decisions generally (including fair
hearings related to eligibility and fee-
for-service matters) was inadvertently
removed in a previous rulemaking.

Response: We received no comments
on this provision and are finalizing the

policy to apply the same standard 90-
day timeframe for state Medicaid
agencies to issue all types of fair hearing
decisions (other than those which must
be decided on an expedited basis).
However, following publication of the
January 22, 2013 proposed rule, we
finalized other revisions to
§431.244(f)(1) in the “Medicaid and
Children’s Health Insurance Program
(CHIP) Programs; Medicaid Managed
Care, CHIP Delivered in Managed Care,
and Revisions Related to Third Party
Liability; Final Rule,” published in the
May 6, 2016, Federal Register
(hereinafter referred to as “May 6, 2016
managed care final rule”). The revisions
to §431.244(f)(1) finalized in that
rulemaking also are reflected in
§431.244(f)(1) of this final rule.
Comment: We proposed revisions at
§431.220(a)(1) to clarify that a hearing
is required (if requested) when the
Medicaid agency has denied eligibility,
level of benefits, services, or has failed
to act with reasonable promptness, as
required under section 1902(a)(3) of the
Act, and to specify that a determination
of eligibility may include a
determination of a spend down liability
or a determination of income used for
purposes of premiums, enrollment fees,
or cost-sharing under part 447 of this
chapter. To align with the modification
of §431.220, we also proposed revisions
at §431.201 (definition of “action’’) and
§431.206(c)(2) (when information in
§431.206(b) must be provided to
applicants and beneficiaries). We also
proposed cross-referencing
§431.220(a)(1) at §431.241(a) (the
issues to be considered at a hearing) for
further alignment. We proposed to add
a definition of “local evidentiary
hearing” to §431.201 and to add
reference to section 1943 of the Act and
section 1413 of the Affordable Care Act
in §431.200 (Basis and Scope).
Commenters overwhelmingly
supported these proposed revisions and
no commenters opposed our proposed
revisions in these sections. However,
some commenters recommended a few
changes to our proposals that were
technical or intended to further clarify
the regulation text of our proposed
modifications. A few commenters
recommended that we adopt the same
language used to describe income
determinations for premium and cost-
sharing purposes in § 431.220(a)(1)(ii) as
that in proposed §431.241(a)(3).
Another commenter requested
clarification regarding the term ““claim,”
which appeared in both §§431.220(a)(1)
and 431.241(a). The commenter
questioned if “claim” refers to a claim
made on an application (that is,
disability, blindness etc.), or to a claim

for payment submitted by a provider.
Some commenters were concerned that
the revised definition of “action” does
not include denials of eligibility,
services, or benefits, and sought
clarification that such denials do
provide a basis for a fair hearing request.
A few commenters also recommended a
technical revision to the definition of
“action” to insert the words,
“termination or suspension of, or”” prior
to “reduction in the level of benefits and
services;” the commenters believed this
was important to ensure our revised
definition is not read as excluding
termination or suspension of a service
or benefit. We did not receive any
comments on the proposed definition of
“local evidentiary hearing” or on the
addition of section 1943 of the Act and
section 1413 of the Affordable Care Act
to §431.200.

Response: We appreciate the support
for the proposed revisions at
§431.220(a)(1), §431.206(c)(2),
§431.241(a) and (b), and the definition
of “action” in §431.201, which we are
finalizing as proposed with a few minor
revisions. Specifically, we are
streamlining the language in
§431.220(a)(1)(iii) to provide a cross-
reference to the definitions of
“premiums’’ and “cost sharing” in
§447.51 and are making revisions for
clarity in §§431.206(c)(2), 431.220(a)(1)
(introductory text) and 431.241(a). In
§431.220(a)(1), we are replacing the
word “applicant” with “individual” to
apply this provision to applicants and
beneficiaries, when applicable. We are
moving the content of current
§431.221(a)(2) (relating to beneficiaries)
to paragraph (a)(1), removing paragraph
(a)(2), and redesignating paragraphs
(a)(3) to (a)(7) at paragraphs (a)(2) to
(a)(6). Similarly, for clarity we have
removed paragraph (b) of §431.241 and
placed the content regarding changes in
type or amount of benefits and services
in §431.220(a)(1)(iv). We have also
redesignated paragraphs (c) and (d) at
paragraphs (b) and (c). We revise for
clarity the reference to “any
determination of income for the
purposes of imposing any premiums,
enrollment fees or cost-sharing under
subpart A of part 447” in the definition
of “action” in §431.201 to apply ifa
beneficiary ““is subject to an increase in
premiums or cost-sharing charges under
subpart A of part 447 of this chapter”
and have added the phrase “an increase
in beneficiary liability” to clarify the
language related to spend down
liability, premiums and cost-sharing
amount. We are accepting commenters’
suggestion to insert the words
“termination or suspension of, or”’ prior
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to the phrase “reduction in the level of
benefits or services” in the definition of
“action” in §431.201.

We note that we have added the term
“benefits”” to encompass items or other
Medicaid benefits for which individuals
have a right to a fair hearing if a state
terminates, suspends, reduces, denies,
or delays such a benefit. Examples of
“benefits”” include prescription drugs,
prosthetic devices or cost-sharing,
which would not be ordinarily
considered a ‘““service.” Accordingly, the
term “‘benefit” has been added to the
following regulations §431.201
(definition of action), §431.206(c)(2)
(informing applicants and beneficiaries),
§431.220(a)(when a hearing is required)
and §431.241 (matters to be considered
at a hearing) (through cross-reference to
§431.220(a)(1)). Further, “covered
benefits and services” as described in
§431.201, include any covered benefits
or services provided for in the state plan
or under a state’s approved waiver. We
note that we have also removed the term
“in the level of” which we proposed as
it relates to “benefits’” as unnecessary
and confusing, from the same
regulations. We have made conforming
modifications to align the language
described above in §§431.206(c)(2) and
431.220(a)(1). We also clarify in
§§431.206(c)(2), 431.220(a)(1)(v) and
431.241(a) (through cross-reference to
§431.220(a)(1)) that a denial of a request
for exemption from mandatory
enrollment in an Alternative Benefit
Plan provides a basis for a fair hearing
request. We finalize the definition of
“local evidentiary hearing” in §431.201
and the revisions to the basis and scope
at §431.200, as proposed.

The reference to a “claim” in
§§431.220(a)(1) and 431.241(a) (through
cross-reference to § 431.220(a)(1)) refers
broadly to any claim by an applicant or
beneficiary for Medicaid, whether such
claim be for eligibility for coverage in
general, or for a particular benefit or
service, consistent with use of the term
in section 1902(a)(3) of the Act. The
definition of “action”” does not include
denials because beneficiaries are
entitled to 10 days advance notice of an
“action”” under §431.211 and, in the
event a beneficiary requests fair hearing
of an ““action,” benefits must be
continued in the circumstances
described in § 431.230 and may be
reinstated in in the circumstances
described in §431.231. Because denials
of eligibility for new applicants and
denials of a particular service or benefit
for beneficiaries do not require advance
notice, nor does a request for a fair
hearing of such denials result in a
continuation or reinstatement of
benefits or services, it would be

erroneous to include denials in the
definition of “action”. Under §431.220
and §431.241(through cross-reference to
§431.220(a)(1)), as revised in this
rulemaking, we clearly specify that
individuals are entitled to request a fair
hearing of denials of eligibility, benefits
and services. The term ‘denial of a
claim’ in §431.220(a)(1) includes
situations in which the agency
authorizes an amount, duration or scope
of a service which is less than that
requested by the beneficiary or provider.
For example, if the individual has
requested 20 physical therapy visits and
the state denies the individual’s
coverage of 20 visits, covering instead
only 10 visits—this is considered a
denial of a service, which could be
appealed under §431.221(a)(1).

We had proposed revisions to the
introductory text in §431.206(b)
(relating to information that must be
provided to applicants and recipients)
to add “‘or entity” after “‘the agency.”
We did not receive any comments on
this proposed revision. However, we are
not including this proposed revision in
the final regulation as it is unnecessary;
generally, the Medicaid agency is
responsible for providing information
described in §431.206. To the extent
that responsibility is delegated to
another entity, the delegated entity
would be required to comply with all
Medicaid rules in accordance with
§431.10(c)(3)(i)(A), including providing
this information. If the Medicaid agency
and the delegated entity agreed to have
the Medicaid agency provide certain
information, that would be specified in
the agreement effectuating a delegation
of fair hearing authority in accordance
with §431.10(d).

Comment: Several commenters
supported our proposed regulation at
§431.205(e) to require that the hearing
system be accessible to individuals who
are limited English proficient and
individuals with disabilities, in
accordance with §435.905(b). A few
commenters raised concerns that phone
hearings may be an inadequate hearing
forum, particularly for individuals with
certain disabilities. The commenters
recommended that for such individuals,
reasonable accommodations, including
video conferencing, should be provided
without cost to the appellant. These
commenters recommended that our
regulation specify that the agency shall
not abridge an individual’s right to
confront and cross-examine adverse
witnesses, or request an individual to
waive any provisions of federal or state
fair hearing regulations because of a
request for a reasonable
accommodation. They recommended
our rules clarify that a request for

reasonable accommodation cannot be
used to limit the application of any
other protections provided to
individuals requesting a fair hearing
under the regulations or otherwise alter
the state’s fair hearing rules, except as
needed to accommodate the request for
accommodation.

A number of commenters strongly
recommended the addition of a new
paragraph (f) to §431.205 specifying
that the hearing process may not
discriminate on the basis of race, color,
national origin, language, sex, sexual
orientation, gender identity, age or
disability and must comply with the
relevant federal statutes, including Title
VI of the Civil Rights Act of 1964, the
Rehabilitation Act, the Americans with
Disabilities Act, and section 1557 of the
Affordable Care Act.

Response: We appreciate the support
for our proposed addition of
§431.205(e), which we are finalizing as
proposed. Under § 431.205(e) of the
final rule, states must ensure
accessibility to their fair hearing process
for individuals with disabilities
(including, but not limited to use of
auxiliary aids) and for individuals with
limited English proficiency through
language assistance services, consistent
with §435.905(b). For states relying on
telephonic hearings, the provision of
video conferencing or an in-person
hearing, use of which is common in
states today, could be used to ensure
access to effective communication for
those individuals needing auxiliary aids
and services. We are not accepting the
commenters recommendation to add
regulation text relating to protections for
individuals requesting a reasonable
accommodation, because we do not
believe it is necessary. The rules do not
provide a mechanism for states to waive
any protections or to otherwise limit
such protections for any reason.
Moreover, we understand that the
current regulations issued under Title II
of the Americans with Disabilities Act,
which apply to the state hearing system,
address this issue. See 28 CFR
35.130(b)(1). For additional information
on reasonable modifications and
auxiliary aids and services to ensure
accessibility of state and local
government activities and services for
individuals with disabilities, we direct
readers to regulations at 28 CFR 35.101
et seq. An adverse action based on a
request for a reasonable modification
would violate the Title II regulations, as
would setting aside or limiting the
applicability of any protections
provided in part 431, subpart E or in
accordance with the state’s fair hearing
procedures. See 28 CFR 35.134 for more
detail.
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We are accepting the comment to add
a new paragraph (f) to §431.205,
clarifying that the hearing system
established under section 1902(a)(3) of
the Act and part 431 subpart E must be
conducted in a manner that complies
with all applicable federal statutes and
implementing regulations, including
Title VI of the Civil Rights Act of 1964,
the Americans with Disabilities Act of
1990, the Rehabilitation Act of 1973, the
Age Discrimination Act of 1975, and
section 1557 of the Affordable Care Act.
This is consistent with the technical
revisions, discussed in section D of this
final rule, which we are making at
§435.901, that the state’s eligibility
standards and methods are consistent
with the rights of individuals under all
of these statutes and implementing
regulations. We also note that, for
individuals who believe they have been
discriminated against in the appeals and
hearings process, these individuals can
use the grievance process established by
each state agency operating a Medicaid
program or CHIP. This grievance
process must operate in accordance
with Section 1557 of the Affordable
Care Act and implementing regulations,
among other existing Federal civil rights
authorities. These individuals may also
file complaints of discrimination
directly with the HHS Office for Civil
Rights at www.HHS.gov/OCR.

Comment: Several commenters
supported our proposed addition of
paragraph (e) to § 431.206 to require that
information provided to applicants and
beneficiaries be accessible to
individuals who are limited English
proficient and individuals with
disabilities, consistent with section
§435.905(b) of this chapter. A number
of commenters suggested that more
detailed requirements be added at
paragraph (e) related to accessibility of
information for individuals who are
limited English proficient and
individuals with disabilities.

Response: We appreciate the support
for proposed paragraph (e) to require
that information be provided accessibly,
which we are finalizing as proposed. We
note that we added paragraph (e) to
§431.206 in the July 2013 final
eligibility rule to authorize states to
provide electronic notices in accordance
with §435.918. Section 431.206(e) of
this final rule amends paragraph (e) to
also require that states provide
information (whether in electronic or
paper form) in a manner that is
accessible to individuals who are
limited English proficient and to
individuals with disabilities. We also
are making a technical modification to
this provision, replacing the word
“section”” with “subpart” to apply the

accessibility requirements as well as the
permissibility of electronic notices
under paragraph (e) to all appeals
notices described in part 431, subpart E,
as intended. We address the comment to
add more specific requirements related
to accessibility in section D of this final
rule, relating to accessibility of program
information under § 435.905(b).

Comment: A number of commenters
recommend amending §431.220(a) to
add the specific phrase “de novo” to the
regulation to specify that the state
agency must grant an opportunity for a
de novo hearing before the agency,
consistent with Goldberg v. Kelly and
constitutional due process principles, as
all individuals have the right to a de
novo hearing.

Response: The comment is beyond the
scope of this rulemaking. However, we
agree all applicants and beneficiaries
who request a fair hearing are entitled
to a de novo hearing, which must take
place either before the agency or an
entity to which fair hearing authority
has been delegated under
§431.10(c)(1)(ii) or an ICA waiver. This
is consistent with current regulations at
§§431.240 through 431.244, which
require that hearings be conducted by
an impartial official; that individuals be
afforded an opportunity to submit
evidence and arguments without
interference; and that hearing decisions
be based only on evidence introduced at
the hearing. Together, these provisions
effectively require a de novo hearing.
However, to further clarify the current
policy, we propose elsewhere in this
Federal Register to add the words “de
novo’’ before hearing in § 431.205(b) to
clarify that the fair hearing provided by
the state’s hearing system must be a “de
novo” hearing, which is defined in
current regulations at §431.201.

Comment: A few commenters were
concerned about individuals being
denied fair hearing rights when there is
a change in law or policy, even if the
individual may have a factual or other
issue that should be considered at a fair
hearing. The commenters suggested that
we modify the regulation (1) to clarify
that cases can only be dismissed if there
can be no disagreement regarding the
application of that change to the
appellant; (2) to permit only an
impartial, independent hearing officer
or administrative law judge to
determine that a fair hearing can be
denied under §431.220(b); and (3) to
require that an appellant be provided an
opportunity to orally oppose the
dismissal of the appeal.

Response: The comment is beyond the
scope of this final rule. Please see
proposed modification of §431.220

elsewhere in this Federal Register for
more discussion on this issue.

Comment: Several commenters
supported proposed §§431.224 and
431.244(f)(3) to establish an expedited
fair hearing process that aligns with
Exchange appeals regulations at
§155.540 as well as with a similar
process provided for Medicaid managed
care enrollees at §438.410. Commenters
supported establishing an expedited fair
hearing process that would provide
applicants and fee-for-service
beneficiaries the same right to an
expedited hearing process of a Medicaid
denial or other adverse action (as
defined in § 431.201) when there is an
urgent health need, as is provided under
Exchange regulations at § 155.540, as
well as to Medicaid beneficiaries
enrolled in managed care and CHIP
beneficiaries for whom coverage of a
service is limited or denied in
accordance with §§438.408(b)(3),
438.410 and 457.1160(b)(2). Several
commenters supported this provision,
which they believe was critical to
ensuring the request is acted upon
promptly. Many other commenters
expressed concern about states’ ability
to implement an expedited fair hearing
process within 3 working days, as
required at proposed § 431.244(f)(3).
These commenters disagreed that
existing processes for expedited
managed care appeals would make
compliance with the proposed
expedited appeals process easy, stating
that Medicaid appeals entities generally
do not possess the medical expertise
needed to evaluate if an expedited
hearing should be granted. Some
commenters were also concerned that
an appeals entity wouldn’t be able to
obtain sufficient information on which
to base a fair hearing decision in a 3-day
timeframe. One commenter supported
the language at proposed §431.244(f)(3)
that expedited decisions be made “as
expeditiously as the individual’s health
condition requires,” but expressed
concern that 3 days may not allow time
for the individual or agency to prepare
properly for the hearing. Others
commenters were concerned that a 3-
day timeframe also may pose a burden
on individual appellants to gather
information necessary to prepare for the
hearing. One commenter suggested that
requiring a hearing within 3 working
days and a decision 3 working days after
that would be more reasonable. Another
commenter recommended that the
expedited timeframe for taking final
action if the expedited hearing is
granted, be changed from 3 days to at
least 45 days. A few commenters were
concerned that the proposed expedited
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fair hearing process will require
extensive staffing increases, including
skilled medical personnel, as well as

updates to current tracking mechanisms.

One commenter recommended
eliminating the proposed expedited fair
hearing process.

One commenter requested
clarification regarding the relationship
between (1) the 2 days at proposed
§431.224(b) for the state to determine if
an individual meets the standard for an
expedited review and to inform the
individual if his or her request for
expedited review is denied, and (2) the
3-day timeframe to take administrative
action on an expedited fair hearing.
Some commenters also suggested that
CMS require data reporting on the
timeliness of Medicaid fair hearing
decisions, and to make this information
available to the public. We did not
receive any comments regarding
§431.242(f), which adds the request of
an expedited review to the procedural
rights that must be afforded to
individuals requesting a fair hearing.

Response: Exchange appeals
regulations at § 155.540 provide for an
expedited appeals process for
individual eligibility appeals of
determinations for coverage through the
Marketplace, APTC, and CSRs.
Medicaid regulations at §§431.244(f)(2),
438.408(b)(3) and 438.410 currently
provide for an expedited appeals
process when a beneficiary has been
denied coverage of, or payment for, a
benefit or service by a managed care
organization and allowing the time
generally permitted to resolve enrollee
grievances could seriously jeopardize
the enrollee’s life or health or ability to
attain, maintain, or regain maximum
function. Current CHIP regulations at
§457.1160(b)(2) provide for similar
expedited review of health services
matters, as defined at §457.1130(b). The
current regulations, however, do not
apply to Medicaid applicants and
beneficiaries who are denied eligibility
or terminated from coverage, whose
coverage is reduced, or for whom
coverage of a benefit or service by the
agency in a fee-for-service context is

denied, terminated, reduced, or delayed.

We agree with commenters supporting
the proposed regulation that having an
expedited review process is an
important consumer protection for
applicants and beneficiaries with urgent
health care needs, regardless of the
nature of the appeal or the type of
delivery system employed. Therefore,
we are including at § 431.224 of the
final rule a requirement that states
establish an expedited fair hearing
process for individuals with appeals of
eligibility determinations and fee-for

service beneficiaries similar to the
regulations currently in place for
individuals enrolled in coverage
through the Marketplace, as well as
Medicaid managed care and CHIP. We
note that such an expedited fair hearing
process could be included in the
delegation of fair hearings at
§431.10(c)(1)(ii) and addressed in an
agreement between the agencies that
would include responsibilities of the
parties described at § 431.10(d).

At the same time, we appreciate the
concerns raised regarding the
operational challenges to implementing
the proposed time frames and are
revising proposed §§431.224 and
431.244(f)(3) to provide states with more
flexibility in notifying individuals
whether their request for an expedited
hearing has been granted and in
establishing a reasonable time frame for
conducting expedited hearings. Under
§431.224(a)(1) of the final rule, states
must establish and maintain an
expedited fair hearing process for
individuals who request an expedited
fair hearing if the agency determines
that the standard time permitted for
resolution of an appeal in §431.244(f)(1)
could jeopardize the individual’s life,
health or ability to attain, maintain, or
regain maximum function. We do not
propose specific criteria which states
may or must take into account in
determining whether this standard is
met. However, we note that, in addition
to the medical urgency of an
individual’s situation, we believe
appropriate considerations also could
include whether the individual
currently is enrolled in health insurance
that will cover most of the costs of the
requested treatment, whether or not the
individual has a needed procedure or
treatment scheduled, or whether the
individual is unable to schedule a
procedure or treatment due to lack of
coverage. Paragraph (a)(2) of §431.224
provides that states must take final
administrative action within the time
period established under § 431.244(f)(3)
if the individual meets the urgent health
standard described in §431.224(a)(1).
Under §431.224(b) of the final
regulation, the agency must inform
individuals whether their request for an
expedited fair hearing is granted or
denied as expeditiously as possible,
orally or through electronic means in
accordance with the individual’s
election under § 435.918 (relating to
receipt of electronic notices). If oral
notice is provided, the state must follow
up with written notification, which may
be through electronic means if
consistent with the individual’s election
under §435.918. For individuals whose

expedited fair hearing request is
approved, the state must provide notice
of a hearing date that allows adequate
time for the individual to participate,
consistent with current §431.240(a)(2).
States can inform the individuals that
their request for expedited fair hearing
has been granted and the date of such
hearing in the same notice. Note that we
propose elsewhere in this Federal
Register further modification of
§431.224(b) regarding expedited fair
hearing notices.

Section 431.244(f)(3)(@i) of the final
rule provides that, for individuals
whose request for an expedited fair
hearing related to an eligibility matter
described in §431.220(a)(1) or to any
matter described in §431.220(a)(2) or (3)
is approved, the agency must take final
administrative action as expeditiously
as possible. Effective no earlier than 6
months after the release of a Federal
Register notice described in
§435.1200(i) of the final rule, final
administrative action for such hearings
under § 431.244(f)(3)(i) must be taken as
expeditiously as possible, but no later
than 7 working days from the date the
agency receives the expedited fair
hearing request. Section 431.244(f)(3)(ii)
of the final rule provides that, for
individuals whose request for an
expedited fair hearing related to a
services or benefits matter described in
§431.220(a)(1) is approved, the agency
must take final administrative action as
expeditiously as possible. Effective no
earlier than 6 months after the release of
a Federal Register notice described in
§435.1200(i) of the final rule, final
administrative action for such hearings
under § 431.244(f)(3)(ii) must be taken
as expeditiously as possible and within
the timeframe specified in
§431.244(f)(2) of the current regulations
(that is, within 3 working days from the
date the agency receives the expedited
hearing request). In § 431.244(f)(3)(iii),
we provide that for individuals whose
request for an expedited fair hearing of
a claim related to a services or benefits
matter described in §431.220(a)(4)
through (6) is granted, the agency must
take final administrative action in
accordance with §431.244(f)(2).

We believe that the 7 working days
timeframe provided (with a delayed
effective date) under § 431.244(f)(3)(i) of
the final rule results in comparable
treatment for individuals appealing
eligibility-related and managed care
appeals. Individuals appealing a
decision of a managed care plan are
required in some states to exhaust their
plan level appeal before requesting a fair
hearing of the plan’s decision before the
agency. Under current § 438.408(b)(3),
managed care plans must resolve
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expedited appeals of an adverse action
taken by the plan within 72 hours.
Under current § 431.244(f)(2), the
agency has 3 working days to take final
administrative action if the individual
appeals the plan’s decision to the
agency. Allowing for one working day
for transmission of the case file from the
plan to the agency, this results in a 7-
day time frame for reaching final
administrative action on expedited
appeals filed by enrollees in a managed
care plan who are appealing an action
taken by the plan. In § 431.244(f)(3)(ii),
we have aligned the timeframe to take
final administrative action in an
expedited fair hearing request between
managed care and fee-for-service
delivery systems (3 working days), so
that all individuals appealing a service-
related appeal will be able to get a
resolution from at least a first-level
review in 3 working days when there is
an urgent health need, whether such
review is at the level of the managed
care plan or, for a fee-for-service appeal,
before the agency. We believe that these
timeframes strike a reasonable balance
between needed consumer protections
and state administrative concerns.
Because we recognize that some claims
(both those that meet the standard for
expedited hearing in § 431.224(a)(1) and
those that do not), are more urgent than
others, elsewhere in this Federal
Register, we also are proposing that
states establish more detailed timeliness
and performance standards for both
expedited and non-expedited fair
hearings. We also note that states may,
within the limits provided at §431.10
and subject to other legal requirements
regarding the use of contractors by the
single state agency, use contractors to
perform clerical duties, such as
receiving and tracking expedited
hearing requests and preparing case files
for hearing, which may help the state to
meet applicable time frames.

Finally, we are finalizing the addition
of new paragraph (f) in §431.242,
providing for the right of applicants and
beneficiaries to request an expedited
hearing; we have removed the words “if
appropriate” from § 431.242(f) in the
final rule, as there are no conditions
which constrain an individual’s right to
request an expedited fair hearing. We
also (1) add a conforming revision at
§431.221 (related to requests for
hearing) to require that individuals be
provided an opportunity to include a
request for an expedited hearing in their
request for a fair hearing; and (2) make
similar conforming revisions in
§431.206(b)—revising §431.206(b)(1)
and adding paragraph (b)(4)—to provide
that individuals must be informed of the

opportunity to request an expedited
review of their fair hearing request and
of the time frames upon which the state
will take final administrative action in
accordance with § 431.244(f). We expect
that the process established by a state
under §431.224(a)(1) for an individual
to request an expedited fair hearing
would include providing the
opportunity for an individual to make
such a request after the individual has
requested their fair hearing, if the
individual has not indicated a request
for an expedited fair hearing in the
initial fair hearing request in
§431.221(a)(1). No additional hearing
would be required in response to a
subsequent request for an expedited
hearing, if a hearing on the initial
request already had been held.

Comment: Some commenters
recommended that CMS require data
reporting on the timeliness of Medicaid
fair hearing decisions, and that this
information be made available to the
public.

Response: We will take this
suggestion, which is beyond the scope
of this rulemaking, into future
consideration.

Comment: Several commenters
expressed concern about the proposed
standard for when an expedited fair
hearing would be required, that is,
whenever the time otherwise permitted
to take final administrative action on a
fair hearing request would jeopardize
the individual’s ability to attain,
maintain or regain maximum function.
These commenters indicated that this
standard is overbroad and would
encompass many conditions.

Response: This standard for an
expedited fair hearing is aligned with
the standard used for Exchange
eligibility appeals at § 155.540 and
similar to the standard currently used in
our managed care appeals rules at
§438.410. To maintain consistency and
alignment across insurance affordability
program eligibility appeals and similar
treatment between FF'S beneficiaries
and managed care enrollees, we finalize
the standard in §431.224(a) as
proposed.

Comment: A few commenters
requested clarification regarding
implementation of the expedited fair
hearing process. One commenter
questioned whether there needs to be an
intermediate level of review of the
expedited hearing request. Additionally,
the commenter sought clarification
about whether appeals staff would have
to be available on an “on-call”’ basis.
Another commenter questioned if
individuals may appeal an adverse
decision related to granting an
expedited fair hearing request.

Response: There is no specific
requirement for states to establish an
intermediate level of review for an
expedited fair hearing request, or to
have staff on call at all times to receive
requests for expedited review of a fair
hearing. There is flexibility under the
regulations for each state to establish
policies and procedures best tailored to
its own situation, provided that such
policies and procedures comply with
the requirements set forth in the
regulations, including meeting the
timeframe consistent with
§431.244(f)(2). Section 431.224(b) of the
final regulation requires states to inform
individuals whether the state is granting
or denying their request for an
expedited review, but does not require
that the individual be given an
opportunity to appeal the agency’s
denial of their request. We note that a
denial of a request for an expedited
hearing is not required under the
definition of ““action’ at §431.201 nor
identified as a basis for requesting a fair
hearing under § 431.220.

Comment: A few commenters
recommended that we require
individuals to provide medical evidence
justifying the need for an expedited fair
hearing process, which they believed
would minimize the burden on states.
One commenter requested clarification
whether individuals can be required to
submit the medical records as part of
the expedited hearing request or
whether self-attestation must be
accepted.

Response: States have flexibility
under the regulations to establish
policies and procedures for an
expedited review process, and we
neither require nor preclude submission
of medical documentation as may be
appropriate. We note that elsewhere in
this Federal Register, we propose that
states will be required to establish an
expedited appeals plan, which must
discuss when an individual requesting
an expedited fair hearing would need to
provide medical documentation of their
urgent health need.

Comment: A few commenters
requested clarification about the
individuals for whom the expedited fair
hearing process applies. One commenter
requested clarification regarding
whether the expedited fair hearing
process would only apply to
beneficiaries, and only when there is a
denial of services, not when an adverse
eligibility determination has been made.
Another commenter questioned whether
the requirement for expedited fair
hearing process applies also to non-
MAGI populations whose Medicaid
eligibility may be based upon multiple
criteria such as assets, disability status,
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and functional level of care, many of
which may be difficult to verify or
adjudicate on an expedited basis.

Response: The expedited review
process established in §431.224 is
available when warranted based on an
urgent health need for all individuals
who can request a fair hearing of an
action, as defined in §431.201, or when
a hearing is required under § 431.220
(which includes denials of eligibility,
benefits or services, as well as when a
claim is not acted upon with reasonable
promptness). The expedited review
process is available both to those
enrolled in, or seeking coverage under,
a MAGI-related eligibility category and
to those enrolled in, or seeking coverage
under, a non-MAGI based category.

Comment: Several commenters
supported our proposed revisions to
§431.232 to provide that the agency
must inform an applicant or beneficiary
that he or she has 10 days from the
notice of an adverse decision of a local
evidentiary hearing to appeal that
decision to the state agency and to adopt
language similar to that proposed at
§§431.231 and 435.956 and finalized in
the July 2013 eligibility final rule,
regarding the date an individual is
considered to receive a notice sent by
the agency.

Response: We appreciate the support
for our proposed regulation at
§431.232(b) which we are finalizing as
proposed, except for a grammatical
revision for clarity to move reference to
the requirement that the notice required
be “in writing.”

Comment: We received many
comments in support of our proposed
modification to §431.242(a)(1) that
gives an appellant access to the content
in his or her electronic account, in
addition to his or her case file.

Response: We appreciate the
commenters’ support and are finalizing
§431.242(a)(1) as proposed. We note
that access to this content could be
provided in a variety of methods,
including providing electronic access to
this information or mailing copies of the
information contained in the electronic
account to an appellant or other
authorized individual who requests it.

Comment: We proposed revisions to
the definition of “electronic account” in
§435.4 to include information collected
or generated as part of a fair hearing
process. One commenter suggested that
the specific data elements that will be
added to the electronic account be
defined so that states can build or
modify their systems accordingly.

Response: There are many data
elements that must or may be included
in an electronic account, and we do not
believe that this level of specificity is

appropriate for inclusion in the
regulations. Specific data elements for
inclusion in an electronic account are
discussed in relevant technical
documents related to account transfers
of eligibility determinations between
Exchanges and state agencies.

Comment: Several commenters
recommended adding language in
§431.244(g), to require that the public
must have “free” access to all hearing
decisions. The commenters also
suggested clarifying that the agency may
satisfy this requirement by making
hearing decisions available through a
free indexed and searchable database
posted online.

Response: The comment is beyond the
scope of this final rule. However,
elsewhere in this Federal Register, we
propose revisions to § 431.244(g)
relating to public access to hearing
decisions. We also note that, because
hearing decisions may contain
confidential information about the
appellant, any disclosure would need to
adhere to privacy protections and
disclosure rules at section 1902(a)(7) of
the Act and part 431 subpart F. We
understand that a number of states
redact Personally Identifiable
Information (PII) and information
otherwise subject to privacy and
disclosure protections to provide public
access to hearing decisions in
accordance with current § 431.244(g).

Comment: A commenter suggested
that CMS identify areas in which
requirements could be established to
promote greater consistency in state
Medicaid appeals processes for
beneficiaries and permit Medicaid
health plans to maintain efficient
systems to provide beneficiary appeal
rights across the country.

Response: We appreciate the
comment suggesting consistency in
Medicaid fair hearings rules across
states. Section 431.205 sets out broad
requirements that fair hearing
procedures must be consistent with
Goldberg v. Kelly, and federal
authorities including the Civil Rights
Act of 1964, Americans with Disabilities
Act, and section 1557 of the Affordable
Care Act and implementing regulations.
Although there are areas of state
flexibility in operationalizing and
implementing the fair hearing process
(for example, flexibility regarding how
to organize hearing functions within the
state agency or to delegate appeals
functions to an Exchange or Exchange
appeals entity per §431.10(c) or another
state agency through an
Intergovernmental Cooperation Act of
1968 waiver), much of the regulations in
part 431 subpart E reflect standard
definitions and requirements that must

be applied across states, including a
common definition of “action” in
§431.201; when a hearing is required at
§431.220; requirements relating to the
procedural protections during a hearing
at §431.242; and standards governing
various aspects of hearing decisions at
§431.244. In revising the regulations in
part 431 subpart E, we also have worked
to establish, to the extent possible,
consistency and coordination with the
regulations for Exchange-related
appeals, as well as comparability
between the protections afforded to
Medicaid beneficiaries in a FFS and
managed care environment.

Comment: A commenter suggested
that we include a cross-reference in
§431.221(a) to §435.923 (added to the
regulations in the July 2013 final rule)
to clearly define who can request a fair
hearing on behalf of another person as
their ““authorized representative.”

Response: We are accepting the
comment and adding the recommended
cross-reference to §431.221(a). We also
make a technical revision to §457.340(a)
to add a cross-reference to §435.923
(relating to authorized representatives)
to the list of Medicaid regulations which
apply equally to the state in
administering a separate CHIP.
Application of the regulations to
authorized representatives was
inadvertently excluded from the January
22, 2013 Eligibility and Appeals
proposed rule and the July 15, 2013
Medicaid and CHIP final rule Part I.

B. Notices

1. Content Standards (§§435.917 and
431.210)

Effective notices must be clear and
understandable to consumers and
deliver appropriate, comprehensive
eligibility information that enables the
reader to understand the action being
taken, the reason for the action, any
required follow-up, and the process to
appeal. Such notices are a key
component of a coordinated and
streamlined eligibility and enrollment
process required under section 1943 of
the Act and 1413 of the Affordable Care
Act. Therefore, we proposed (1) to
revise §431.210(b) to provide that
notices must contain a clear statement
of the specific reasons supporting an
intended adverse action; and (2) to
revise § 435.913, redesignated at
proposed §435.917, to clarify the
agency’s responsibilities to
communicate specific content in a clear
and timely manner to applicants and
beneficiaries when issuing notices
affecting their eligibility, benefits or
services, including notices involving the
approval, denial or suspension of
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eligibility and the denial or change in
benefits and services.

We proposed at §435.917(a) that
eligibility notices must be written in
plain language, be accessible to
individuals who are limited English
proficient and individuals with
disabilities consistent with § 435.905(b),
comply with regulations relating to
notices in part 431 subpart E and, if the
notice is provided in electronic format,
comply with § 435.918(b). Proposed
paragraph (b) sets forth the specific
content required for notices. Proposed
paragraph (c) provides that eligibility
notices relating to a determination of
eligibility based on the applicable MAGI
standard include a plain language
description of other potential bases of
eligibility (for example, eligibility based
on being aged, blind or disabled or
eligibility for medically needy coverage
based on incurred medical expenses),
and how to request a determination on
such other bases. Under proposed
paragraph (d), the agency’s
responsibility to provide notice is
satisfied by a combined eligibility notice
(defined in proposed § 435.4 and
discussed in section IL.B.2 of this final
rule) provided by another insurance
affordability program, provided that the
agency provide supplemental notice of
certain information required under
§435.917(b)(1) if the information is not
included in the combined notice
provided by the other program. Similar
policies were proposed for CHIP
through proposed revisions to
§457.340(e). We are also finalizing as
proposed the removal of §§435.913 and
435.919 pertaining to timely and
adequate notice concerning adverse
actions and moved the provisions
therein to §435.917. We also make a
conforming technical revision in
§435.945(g) to remove the cross
reference to §435.913.

The provisions, except as noted
below, are finalized as proposed. We
received the following comments on
these proposed provisions:

Comment: A commenter stated that
detailed information on out-of-pocket
costs across insurance affordability
programs should be included in the
eligibility notice. Another commenter
noted that states should be given
flexibility in terms of additional benefit
and cost-sharing information that could
be included in the eligibility notice and
the format in which such information
can be provided, such as in a brochure.

Response: States need to customize
eligibility notices to deliver sufficient
information on benefits and cost
sharing, without creating overly-
complex and lengthy notices. We are
revising proposed § 435.917(b)(1)(iv) to

clarify that eligibility notices must
contain basic information regarding the
level of benefits available and the cost-
sharing obligations associated with the
eligibility status that has been
determined, as well as how the
individual can receive more detailed
information, which could be provided
in another format, such as a brochure.
We also are revising §435.917(b)(1)(iv)
in this final rule to provide that a notice
of eligibility also include, if applicable,
basic information regarding the
differences in coverage available to
individuals enrolled in benchmark or
benchmark-equivalent coverage or in an
Alternative Benefit Plan as opposed to
coverage available to individuals
described in §440.315 (relating to
exemptions from mandatory enrollment
in benchmark or benchmark-equivalent
coverage). The agency could provide
more detailed information in a brochure
included with the eligibility notice or
make it available online, through a
supplemental mailing or upon request.

Comment: A commenter noted that
the information on potential eligibility
on non-MAGI bases which must be
included in notices involving a
determination of eligibility or
ineligibility based on MAGI under
proposed §435.917(c) should explain
the eligibility rules for these other
groups, including any applicable
resource test, so that individuals can
know whether to pursue eligibility
under these categories or seek coverage
elsewhere. The commenter
recommended that eligibility notices for
individuals found eligible under the
new adult group described in §435.119
should explain that the individual may
be eligible for different benefits based
on their healthcare condition and how
they should request a review of their
status.

Response: We agree with the
commenter that eligibility notices
approving eligibility based on MAGI
need to include information regarding
other bases of eligibility. However, the
amount of detail provided must also
take into account the need to provide a
clear and understandable notice. We
believe that proposed §435.917(c),
which is finalized as proposed, strikes
the right balance. A notice of approval,
denial, or termination of eligibility
based on MAGI must contain basic
information sufficient to enable the
individual to pursue a determination on
a non-MAGI basis, without undermining
the goal of clarity and simplicity.

Through our efforts to provide
support and technical assistance to
states in modernizing eligibility notices,
we developed Medicaid and CHIP
model notices to include content

depicting how information on non-
MAGI bases of eligibility could be
written and displayed. Our model
notices, while not required, include
information describing non-MAGI
eligibility criteria and suggest that
individuals who believe they are
potentially eligible on a non-MAGI basis
contact the state Medicaid agency for
further information. These model
notices can be obtained at http://
www.medicaid.gov/State-Resource-
Center/MAC-Learning-Collaboratives/
Learning-Collaborative-State-Toolbox/
State-Toolbox-Expanding-
Coverage.html.

Comment: A commenter
recommended that approval notices
should be required to include a clear
explanation of any restrictions based on
the availability of medical treatment
that may be in place if the individual is
in a managed care plan, including
utilization control mechanisms and
whether the plan has stated any moral
or religious exceptions. The commenter
requested that CMS further clarify a
state’s responsibility to notify all
potential enrollees of these limits and
provide information about how to
access covered services.

Response: Due to the variation which
may exist between managed care plans,
we do not believe such detailed plan-
specific information should be included
in eligibility notices. This information is
more appropriate to include in a
subsequent notice regarding the
individual’s enrollment options, which
is the subject of regulations relating to
managed care at § 438.10.

Comment: We received a few
comments regarding our proposed
revisions to § 431.210(b) to require that
an adverse action notice contain ““a clear
statement of the specific reason
supporting the intended action.” One
commenter supported the proposed
paragraph, noting that agencies often
provide only a regulation citation to
justify an action, which is not
meaningful to most consumers. Another
commenter was concerned that
proposed §431.210(b) would lead to
litigation because notices would lack
the clarity required. No comments were
received on proposed revisions at
§431.210(a) (replacing reference to “the
State” with “the agency’ and requiring
adverse notices to include the effective
date of the action) or §431.210(d)(1)
(adding the word ““local” before
“evidentiary”).

Response: Providing both a clear
statement, as well as specific legal
authority (required per current
§431.210(c)) for an adverse action is
critical to enable consumers to
understand an agency’s decisions


http://www.medicaid.gov/State-Resource-Center/MAC-Learning-Collaboratives/Learning-Collaborative-State-Toolbox/State-Toolbox-Expanding-Coverage.html
http://www.medicaid.gov/State-Resource-Center/MAC-Learning-Collaboratives/Learning-Collaborative-State-Toolbox/State-Toolbox-Expanding-Coverage.html
http://www.medicaid.gov/State-Resource-Center/MAC-Learning-Collaboratives/Learning-Collaborative-State-Toolbox/State-Toolbox-Expanding-Coverage.html
http://www.medicaid.gov/State-Resource-Center/MAC-Learning-Collaboratives/Learning-Collaborative-State-Toolbox/State-Toolbox-Expanding-Coverage.html
http://www.medicaid.gov/State-Resource-Center/MAC-Learning-Collaboratives/Learning-Collaborative-State-Toolbox/State-Toolbox-Expanding-Coverage.html
http://www.medicaid.gov/State-Resource-Center/MAC-Learning-Collaboratives/Learning-Collaborative-State-Toolbox/State-Toolbox-Expanding-Coverage.html

Federal Register/Vol. 81, No. 230/ Wednesday, November 30, 2016 /Rules and Regulations

86401

regarding their case. Therefore, we are
finalizing § 431.210(b) as proposed.
Current §431.210(c) (which is not
revised in this rulemaking) continues to
require that a notice of adverse action
include specific legal authority
supporting the action. Under the
regulations, such notices must include
both a plain language description and a
specific citation supporting why the
agency has determined that an
individual’s eligibility is denied or
terminated, or whose benefits are
reduced, suspended or terminated.
Sections §431.210(a) and (d)(1) are
finalized as proposed. We remind states
operating Medicaid and CHIP programs
that in addition to the program notice
requirements discussed in this final
rule, states must comply with other
applicable notice requirements, such as
those under Section 1557 of the
Affordable Care Act and implementing
regulation.

2. Combined and Coordinated Notices
(§§435.4, 435.917, 435.1200, 457.10,
457.348, and 457.350)

A coordinated system of notices is
important to a high quality consumer
experience and a coordinated eligibility
and enrollment system, as provided for
under section 1413 of the Affordable
Care Act and section 1943 of the Act.
We proposed a coordinated system of
notices across all insurance affordability
programs to maximize the extent to
which individuals and families receive
a single notice communicating the
determination or denial of eligibility for
all applicable insurance affordability
programs and for enrollment in a QHP
through the Exchange. This is regardless
of where the individual initially submits
an application or renews eligibility or
whether the Exchange is authorized to
make Medicaid and CHIP eligibility
determinations or for which program an
individual ultimately is approved
eligible. In support of this policy
objective, we proposed to add
definitions in § 435.4 of “combined
eligibility notice” (to mean an eligibility
notice that informs an individual, or
household of his or her eligibility for
multiple insurance affordability
programs) and “‘coordinated content”
(to refer to information included in an
eligibility notice relating to the transfer
of an individual’s or household’s
electronic account to another program).
We explained that coordinated content
is needed when the eligibility
determination for all programs cannot
be finalized for inclusion in a single
combined eligibility notice. Definitions
of “combined eligibility notice” and
“coordinated content”” were proposed
for CHIP in §457.10.

We proposed various revisions to
§435.1200 specifying the circumstances
in which a coordinated eligibility notice
or coordinated content would be
required for Medicaid determinations
and similar revisions at § 457.348 and
§457.350 for CHIP. In §435.1200, we
proposed to redesignate paragraph (a) at
paragraph (a)(1) and to add a new
paragraph (a)(2) to provide cross-
references to the definitions added at
§435.4. We proposed a new paragraph
§435.1200(b)(3)(iv) to provide that the
agreements between the Medicaid
agency and other insurance affordability
programs delineate the responsibilities
of each program to provide combined
eligibility notices (including a combined
notice for multiple household members
to the extent feasible) and coordinated
content, as appropriate. At
§435.1200(b)(4) we proposed that if a
combined eligibility notice cannot be
provided for all members of the same
household, the coordinated content
must be provided about the status of
other members. Proposed
§435.1200(c)(3) provides that when an
Exchange or other insurance
affordability program makes a final
determination of Medicaid eligibility or
ineligibility, the agreement between the
agency and Exchange or other program
consummated under §435.1200(b)(3)
must stipulate that the Exchange or
other program will provide the
applicant with a combined eligibility
notice including the Medicaid
determination. Similar provisions for
CHIP were proposed at § 457.348(a),
(b)(3)(i) and (ii), and (c)(3).

We proposed incorporating, for
clarity, the content of § 435.1200(d)(5)
(relating to notification of the receipt of
an electronic account transferred to the
agency) into §435.1200(d)(1). We
proposed to add new language at
§435.1200(d)(3)(i) specifying that, when
an individual is assessed by an
Exchange or other program as
potentially Medicaid eligible and the
account is transferred to the Medicaid
agency for a final determination, if the
Medicaid agency approves eligibility,
the Medicaid agency will provide the
combined eligibility notice for all
applicable programs. We proposed
revisions to §435.1200(e) to provide at
new paragraph (e)(1)(ii) and (e)(1)(iii)(B)
that, effective January 1, 2015, or earlier,
at state option, the Medicaid agency
include in the agreement consummated
under § 435.1200(b)(3) that the
Exchange or other program will issue a
combined eligibility notice, including
the Medicaid agency’s denial of
Medicaid eligibility, for individuals
denied eligibility by the agency at initial

application (or terminated at renewal)
and assessed and transferred to the
Exchange or other insurance
affordability program as potentially
eligible for such program. Per proposed
§435.1200(e)(1)(iii)(A), prior to January
1, 2015, the agency would provide
notice of a Medicaid denial or
termination and coordinated content
relating to the individual’s transfer to
another insurance affordability program
if such other program would not be
providing a coordinated eligibility
notice containing such denial or
determination. Finally, under proposed
§435.917(d) the agency’s responsibility
to provide notice of an eligibility
determination, as required under
§431.210 or proposed §431.917, is
satisfied by a combined notice provided
by an Exchange or another insurance
affordability program in accordance
with an agreement between the agency
and the Exchange or such program.
Similar revisions were proposed for
CHIP at §§457.348(d)(1) and (d)(3)(),
457.350(i)(2) and (3).

The proposed policy of a single
combined eligibility notice would not
apply in the case of individuals
determined ineligible for Medicaid on
the basis of MAGI but being evaluated
for eligibility on a non-MAGI basis,
because the Medicaid agency typically
would be continuing its evaluation of
the individual’s eligibility on the non-
MAGI bases at the same time that the
individual was being evaluated for, and
potentially enrolled in, another
insurance affordability program. In this
situation, under proposed
§435.1200(e)(2)(ii), the Medicaid agency
would provide notice to the individual
explaining that the agency has
determined the individual ineligible for
Medicaid on the basis of MAGI and that
the agency is continuing to evaluate
Medicaid eligibility on other bases. This
notice also would contain coordinated
content advising the applicant that the
agency has assessed the individual as
potentially eligible for, and transferred
the individual’s electronic account to,
the other program. Proposed §435.1200
(e)(2)(iii) requires the agency to provide
the individual with notice of the final
eligibility determination on the non-
MAGI bases considered. If the
individual is later determined eligible
for Medicaid on a basis other than
MAGI, proposed paragraph (e)(2)(iii)
provides that that agency include
coordinated content in the notice of
eligibility on the non-MAGI basis that
the agency has notified the applicable
insurance affordability program of the
Medicaid determination, as well as the
impact that the Medicaid determination
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will have on the individual’s eligibility
for the other program. For CHIP, we
proposed to redesignate § 457.350(j)(3)
at §457.350(j)(4) and to add a new
paragraph (j)(3) providing for the
coordination of notices for individuals
assessed by the CHIP agency as not
eligible for Medicaid based on having
income below the applicable MAGI
standard, but as potentially eligible for
Medicaid on a non-MAGI basis.

Comment: We received many
comments regarding our proposed
policy to establish a coordinated system
of notices across insurance affordability
programs. Commenters generally
supported the policy goal as an
important part of a coordinated
eligibility and enrollment system and
we received no comments
recommending specific revisions to the
proposed regulations. Many
commenters, however, were concerned
about current systems capabilities to
coordinate single combined notices
between different insurance
affordability programs. One commenter
was concerned that the need to provide
a combined eligibility notice could
undermine provision of timely notice.
Commenters also found the proposed
regulations confusing and were unsure
of exactly when a combined eligibility
notice is required.

Response: We appreciate commenters’
support of the goal of achieving a
coordinated system of notices, as well as
the concerns about the ability of
multiple programs to provide a single
combined eligibility notice to the extent
envisioned in the proposed rule,
particularly in states that do not operate
a shared service for determining
eligibility for all programs, including all
states which rely on the FFE to
determine eligibility for enrollment in a
QHP and for APTC and CSRs. We also
agree with commenters that the
regulatory provisions implementing a
coordinated system of notices proposed
in §435.1200, which were spread across
several paragraphs of that section, are
confusing. We make two basic changes
in the final rule to address commenters’
concerns. First, we are not finalizing the
key provisions relating to coordinated
notices as proposed at paragraphs (b)(4),
(c)(3), (d)(3)(d), (e)(1)(ii) and (e)(1)(iii) in
§435.1200. Instead, the final rule
anticipates that states and Exchanges
will phase in increased use of single
coordinated eligibility notices, to be
provided by the last entity to “touch” an
application or renewal, more gradually
over time, as provided in a new
paragraph §435.1200(h) of the final
rule. Specifically, § 435.1200(h)(1) of the
final rule provides that the agency
include in the agreements with other

programs, under § 435.1200(h)(1) that,
to the maximum extent feasible, the
agency, Exchange or other insurance
affordability program will provide a
combined eligibility notice to
individuals, as well as to multiple
members of the same household
included on the same application or
renewal form. Section 435.1200(h)(2)
provides that, for individuals and other
household members who will not
receive a combined eligibility notice,
the agency must include appropriate
coordinated content in the notice it
provides under § 435.917. To ensure
that applicants and beneficiaries are
fully informed of the status of their
application or renewal, we clarify in the
definition at § 435.4 of the final rule
that, in addition to information relating
to the transfer of an individual’s or
household’s electronic account to
another program, coordinated content
also includes, if applicable, any notice
sent by the agency to another insurance
affordability program regarding an
individual’s eligibility for Medicaid, the
ways in which eligibility for the
different programs may impact each
other, and the status of household
members on the same application or
renewal form whose eligibility is not yet
determined.

For example, because applicants and
current beneficiaries determined
ineligible for Medicaid have different
rights—both in terms of the
continuation of benefits pending an
appeal of the Medicaid agency’s
determination, as well as the right to a
special enrollment period in the
Exchange—we do not expect that states
necessarily will be able to provide for a
combined notice right away for
individuals determined ineligible for
Medicaid by the Medicaid agency and
transferred to an Exchange that does not
share a common eligibility system. As
systems mature, and the communication
between the programs can differentiate
individuals denied eligibility by the
agency at initial application from those
being terminated at renewal or due to a
change in circumstances, a combined
notice would be required under
§435.1200(h)(1).

Rather than finalize the amendments
to §435.1200(e)(2) pertaining to notices
as proposed, existing §435.1200(e)(2)
remains unchanged and we have
specifically accounted for one
particularly complex situation,
involving the need for multiple notices,
in the final regulation at
§435.1200(h)(3). We did not finalize as
proposed §§435.1200(e)(2)(ii) and
435.1200(e)(2)(iii), but added
§435.1200(h)(3), which describes the
notice requirements for individuals

determined ineligible for Medicaid
based on having household income
above the applicable MAGI standard (at
initial application or renewal), but who
are undergoing a determination on a
basis other than MAGI. Section
435.1200(h)(3) directs the agency to first
provide notice to the individual,
consistent with §435.917, that the
agency has determined that the
individual is not eligible for Medicaid
based on MAGI, but is continuing to
evaluate eligibility on other bases. This
notice must include a plain language
explanation of the other bases being
considered and coordinated content that
the agency has transferred the
individual’s electronic account to the
Exchange or other insurance
affordability program (as required under
§435.1200(e)(2)) and an explanation
that eligibility for or enrollment in the
other program will not affect the
determination of Medicaid eligibility on
a non-MAGI basis. Once the agency has
made a final determination of eligibility
on all bases, per §435.1200(h)(3)(ii), the
agency must provide the individual
with notice of the final determination of
eligibility on all bases, consistent with
§435.917. The notice must also contain
coordinated content that the agency has
notified the Exchange or other program
of its final determination (required
under § 435.1200(e)(2)(ii)) and, if
applicable, an explanation of any
impact that the agency’s approval of
Medicaid eligibility may have on the
individual’s eligibility for the other
program or the transfer of the
individual’s electronic account to the
Exchange or other program (required
under §435.1200(e)(1) if the agency
ultimately denies or terminates the
individual’s eligibility).

Initially, under the standard
established at § 435.1200(h)(1) of this
final rule, we expect that states that
have delegated authority to the FFE to
make MAGI-based eligibility
determinations will provide in the
agreement entered into per
§435.1200(b) that the FFE will provide
a combined eligibility notice for all
applicants it determines are eligible for
Medicaid, as well as applicants that it
determines are ineligible for Medicaid
based on MAGI whose account is not
transferred to the Medicaid agency for a
full determination of eligibility
including non-MAGI bases. States
currently operating a state-based
Exchange in which all insurance
affordability programs access shared
services for determining eligibility are
expected to provide a single combined
eligibility notice in all instances. As
systems mature, we expect that all
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states, including both assessment and
determination states using the FFE, as
well as states operating a state-based
Exchange both with and without a
shared eligibility service, will develop
more integrated notices capabilities able
to provide combined eligibility notices
in a wider range of circumstances.
Enhanced federal match is available for
Medicaid agencies to develop such
capabilities and we will work with
states through the Advance Planning
Documents associated with obtaining
federal match for systems development
to achieve this goal.

Finally, we make conforming
revisions in the final rule at
§435.1200(b)(3)(ii) to cross-reference
paragraphs (d) though (h) (rather than
(d) through (g)) and to streamline the
language in proposed
§435.1200(b)(3)(iv) (relating to the
general requirement that the agreements
between insurance affordability
programs provided for a combined
eligibility notice and opportunity to
submit a joint fair hearing request
consistent with the regulations).
Proposed §435.917(d) is finalized as
proposed, with a non-substantive
modification replacing “through” with
“and”.

We note that in proposing new
§435.1200(c)(3) in the proposed rule,
we neglected to propose that current
§435.1200(c)(3) (relating to the
responsibility of an agency electing to
delegate eligibility determination
authority to maintain oversight of the
Medicaid program) be redesignated at
§435.1200(c)(4). We did not intend to
remove current § 435.1200(c)(3), which
is retained (without revision or
redesignation) in this rulemaking.

We have made similar revisions to the
proposed provisions relating to
establishment of a coordinated system
of notices in CHIP, as well as similar
reorganizational changes. Thus, we
revise the definitions of “combined
eligibility notice” and “coordinated
content” at §457.10 to align with the
definitions finalized at § 435.4.
Proposed §457.348(b)(3)(i) and (ii)
(relating to the requirement that the
agreements between the state and other
insurance affordability programs
delineate the responsibilities of each to
effectuate a coordinated system of
notices) are finalized at §457.348(a)(4)
of the final rule. We are not finalizing
the addition of proposed § 457.348(a) or
revisions to current regulations
proposed at § 457.348(b)(3)(i) and (ii),
(c)(3) and (d)(3)(i) and § 457.350(i)(2)
and (3) and (j)(3). Instead, we are adding
a new paragraph at § 457.340(f) adopting
the same coordinated policy for CHIP as

is adopted for Medicaid at
§435.1200(h)(1) and (2) of the final rule.

Similar to §435.1200(h)(3) of the final
rule, we are revising § 457.350(i)(3)
(redesignated at § 457.350(i)(2) in this
final rule) to provide that, in the case of
individuals subject to a period of
uninsurance under §457.805, the state
must (1) notify the Exchange or other
insurance affordability program to
which the individual was referred in
accordance with §457.350(i) of the date
on which the individual’s required
period of uninsurance ends and the
individual will be eligible to enroll in
CHIP; and (2) provide the individual
with an initial notice that the individual
is not currently eligible to enroll in
CHIP (and why); the date on which the
individual will be eligible to enroll in
the CHIP; and that the individual’s
account has been transferred to another
insurance affordability program for a
determination of eligibility to enroll in
such program pending eligibility to
enroll in CHIP. Such notice also must
contain coordinated content informing
the individual of the notice provided to
an Exchange or other program to which
the individual’s account was sent and
the impact that the individual’s
eligibility to enroll in the CHIP will
have on the individual’s eligibility for
the other program. Prior to the end of
the period of uninsurance, the state
must send a second notice reminding
the individual of the information
contained in the first notice, as
appropriate. The notice must be sent
sufficiently in advance of the date the
individual is eligible to enroll in CHIP
such that the individual is able to
disenroll from the insurance
affordability program to which the
individual’s account was transferred
prior to that date. We also make a
technical revision to redesignated
§457.350(i)(2) to add a cross-reference
to §457.805 (relating to periods of
uninsurance as a strategy to ameliorate
substitution of coverage) and to clarify
that the state must transfer individuals
subject to a period of uninsurance to the
Exchange or other insurance
affordability program (that is, the BHP,
in a state which has implemented a
BHP).

In the case of individuals identified as
potentially eligible for Medicaid on a
non-MAGI basis, we are revising
§457.350(j)(3) of the final rule to
provide that states must include in the
notice of CHIP eligibility or ineligibility
provided by the state coordinated
content relating to (1) the transfer of the
individual’s electronic account to the
Medicaid agency (for a full Medicaid
determination); (2) if applicable, the
transfer of the individual’s account to

another insurance affordability program
(that is, to the Exchange or BHP if the
state determines the individual is not
eligible for CHIP); and (3) the impact
that an approval of Medicaid eligibility
will have on the individual’s eligibility
for CHIP or the insurance affordability
program to which the individual’s
account was transferred, as appropriate.
We make a technical revision at
§457.350(j)(2) to reflect the requirement
that, if an individual identified as
potentially eligible for Medicaid on a
non-MAGI basis is determined not
eligible for CHIP, the state must identify
whether the individual may be eligible
for other insurance affordability
programs.

We are not finalizing the proposed
redesignation of current § 457.350(f)(2)
and (3) or the addition of a new
paragraph (f)(2) in § 457.350, which
would have required the Medicaid
agency to issue a combined eligibility
notice for individuals assessed by the
State as eligible for Medicaid based on
MAGI and transferred to the Medicaid
agency, because such assessments and
transfers do not constitute a denial of
CHIP. We neglected to include
regulation text in the proposed CHIP
regulations similar to the proposed
provision at §435.917(d), specifying
that the provision of a combined
eligibility notice including a
determination of CHIP eligibility or
ineligibility satisfies the state’s
responsibility to provide such notice
under § 457.340(e). This proposal was
implied in the proposed rule. We are
revising § 457.340(e)(2) in this final rule
to finalize the policy implied in the
proposed rule.

Comment: Several commenters
supported our proposal to include the
content of §435.1200(d)(5) in
§§435.1200(d)(1) and 457.348(d)(5) in
§457.348(d)(1), respectively.

Response: We are finalizing
§§435.1200(d)(1) and 457.348(d)(1) as
proposed. Proposed §§ 435.1200(d)(5)
and 457.348(d)(5), finalized in the July
2013 final eligibility rule at
§§435.1200(d)(6) and 457.348(c)(6), are
redesignated at §§435.1200(d)(5) and
457.348(d)(5) in this final rule,
accordingly.

Comment: A number of commenters
were concerned about the effective date
(January 1, 2015, in the proposed rule)
for the requirement to provide
combined notices, including an
eligibility determination made by
another program. The commenters
recommended that additional time is
needed for the systems builds needed to
support this policy.

Response: We appreciate the concerns
that combined notices will be
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challenging to implement in states with
a state-based Exchange that do not have
a shared eligibility service, as well as all
states using a Federally-Facilitated
Exchange and agree that additional time
is needed for the development, testing
and deployment of the systems needed
to support provision of such notices. We
are not providing for a delayed effective
date of the regulations relating to
coordinated notices per se. However, as
explained above, §§435.1200(h) and
457.340(f) of the final rule require the
use of combined eligibility notices to
the extent feasible, taking into account
whether the state uses a shared
eligibility service or the FFE, whether
the FFE is determining or assessing
eligibility for Medicaid and CHIP, and
the maturity of the eligibility and
enrollment systems operated by the
state and the Exchange. As state and
Exchange systems mature, greater use of
combined eligibility notices is required.
Under the final regulations, it should be
feasible for a state using a shared
eligibility service for all insurance
affordability programs to provide a
single combined eligibility notice,
which therefore is required under the
final rule. Similarly, when the FFE has
been authorized to make and has made
a final determination of eligibility for
Medicaid or CHIP for applicants who
have applied for coverage through the
Exchange, the agreement between the
state and the FFE must provide for a
combined eligibility notice from the
FFE. We may revisit these requirements
in future rulemakings as states’ systems
develop and states gain more experience
with issuing combined notices.

Comment: While supporting the
ability to provide combined eligibility
notices to consumers, several
commenters, noting the complexity of
the policy, recommended that CMS
provide guidance and technical
assistance to states. Another commenter
recommended that notices need to
clearly state whom the notice is for,
such as for one individual or multiple
people in the household. The
commenters recommended CMS consult
with states and stakeholders to develop
guidance on combined and coordinated
notices and to conduct consumer testing
on model notices.

Response: We agree with the
commenters and, since issuing the
proposed rule, we have developed a tool
kit to provide states with consumer-
tested model notices for Medicaid and
CHIP, as well as guidance on
developing, and a framework for
structuring, effective notices in a
coordinated and streamlined eligibility
and enrollment system. The tool kit also
includes resources on key messages

based on communication requirements
and eligibility scenarios, and consumer
tested best practices and tips. In
developing these resources, we worked
closely with the Medicaid and CHIP
Coverage Expansion Learning
Collaborative, which includes
representatives from a dozen states, and
with consumer advocates and other
stakeholders. The tool kit can be
obtained at http://www.medicaid.gov/
State-Resource-Center/MAC-Learning-
Collaboratives/Learning-Collaborative-
State-Toolbox/State-Toolbox-
Expanding-Coverage.html.

Comment: A commenter noted the
importance of providing denial notices
in a timely manner to individuals when
appropriate, especially in cases where
the individuals may be eligible for other
insurance affordability programs.

Response: Per §431.210 (revised in
this final rule) and § 457.340(e),
Medicaid and CHIP agencies are
required to provide notice whenever an
applicant or beneficiary is determined
ineligible for coverage and, if such
determination is made by the state
agency, such applicant or beneficiary
must be assessed for eligibility for, and
transferred as appropriate to, other
insurance affordability programs,
consistent with §§435.1200(e) and
457.350. If a coordinated eligibility
notice is not provided by another
program under an agreement between
the agency and such other program, the
state agency must provide the notice
required under the regulations; per
§§435.1200(h)(2) and 457.340()(2),
such notice must contain coordinated
content explaining that the individual’s
account has been transferred to the
other insurance affordability program
for consideration. We remind states
operating Medicaid and CHIP programs
and Exchanges that in addition to the
program notice requirements discussed
in this final rule, states and Exchanges
must comply with other applicable
notice requirements, such as those
under Section 1557 of the Affordable
Care Act and its implementing
regulation.

3. CHIP Notice and Information
Requirements (§§457.110 and 457.350)

We proposed to redesignate
§457.350(f)(2) at (3) and to revise
redesignated § 457.350(f)(3) to clarify
that the requirement to find an
individual ineligible, provisionally
ineligible, or suspend the individual’s
application for CHIP unless and until
the Medicaid application for the
individual is denied, applies only at
application. We proposed revisions at
§457.350(g) to clarify that the
requirement to provide information

sufficient to enable families applying for
CHIP to make an informed choice about
applying for Medicaid also applies to
providing such information about other
insurance affordability programs. We
proposed to revise §457.350(h)(2) to
clarify that the responsibility to inform
applicants placed on a waiting list for
enrollment in a separate CHIP that, if
their circumstances change while on
such list, they may be eligible for
Medicaid or other insurance
affordability programs. Finally, we
proposed a technical correction in
§457.805(b)(3)(v) to replace “and” with

13 ”

or .

We received no comments on these
proposed provisions and we are revising
§§ 435.350(g), 435.350(h)(2) and
457.805(b)(3)(v) as proposed, except that
we are making a technical revision at
§457.350(h), as revised in the July 2013
Eligibility final rule, to redesignate
paragraph (h)(2) at (h)(3) and add a new
paragraph (h)(2), providing that the
procedures developed by states which
have instituted a waiting list or
enrollment cap or otherwise closed
enrollment ensure that affected children
placed on a waiting list or for whom
action on their application is otherwise
deferred are transferred to another
appropriate insurance affordability
program in accordance with §457.350
(i). As discussed above, we are not
adding a new paragraph (f)(2) at
§457.350 or redesignating current
§457.350(f)(2) at (3). We had proposed
revisions to current §457.350(f)(2) to
clarify that the requirement to find an
individual ineligible, provisionally
ineligible, or suspend the individual’s
application for CHIP unless and until
the Medicaid application for the
individual is denied, applies only at
application in response to concerns
expressed by states that at renewal such
a requirement could result in a gap in
coverage. However, we do not believe
that the current § 457.350(f)(2), which
refers explicitly to “applicants” is
unclear, and therefore, we are not
revising §457.350(f)(2) in the final rule.

We also are making a technical
revisions to §457.110, which was
finalized in the July 15, 2013 Medicaid
and CHIP final rule. Paragraph (a)(1) is
revised to clarify that the state must
(instead of “‘may”’) provide, at
beneficiary option, notices to applicants
and beneficiaries in electronic format, as
long as the state establishes safeguards
in accordance with §435.918 of this
chapter.
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C. Medicaid Eligibility Changes Under
the Affordable Care Act

1. Former Foster Care Children
(§435.150)

We proposed new §435.150 to
implement section 1902(a)(10)(A)(1)(IX)
of the Act, added by sections 2004 and
10201(a) and (c) of the Affordable Care
Act, under which states must provide
Medicaid coverage starting in 2014 to a
new eligibility group for “former foster
care children.” Under proposed
§435.150, this mandatory group covers
individuals under age 26 who were in
foster care under the responsibility of
“the State” or Tribe and were enrolled
in Medicaid under ‘““the State’s”
Medicaid State plan or section 1115
demonstration upon attaining either age
18 or a higher age at which an
individual will age out of foster care
based on the state’s or Tribe’s election
under title IV-E of the Act. We
proposed to provide states with the
option to cover under this group
individuals who aged out of foster care
while receiving Medicaid in “any state”
at either of the relevant points in time.
For additional discussion, see section
1.B.3.(a) of the proposed rule. We
received no comments on proposed
§§435.150 (a) (basis), (b)(1) (age
required for coverage), and (b)(2)
(limitation on eligibility for individuals
eligible for mandatory coverage under
another group described in part 435
subpart A, other than the adult group
described in §435.119), which are
finalized as proposed.

Comment: Several commenters
suggested we make the “‘any state”
option in proposed §435.150(b)(3) a
requirement, so that states would be
required to cover individuals under this
group if they aged out of foster care
while receiving Medicaid in “any state”
at either of the relevant points in time.
Some commenters were particularly
concerned about children in foster care
under the responsibility of one state,
who were placed in another state and
either were enrolled in Medicaid in the
receiving state or chose to remain in the
receiving state when they aged out of
foster care. These commenters believe
that former foster youth should be
eligible for coverage regardless of
changes in state of residence. One
commenter recommended that states
ensure eligibility in either the state
placing the youth in foster care or the
state in which the child was placed,
whichever is the child’s state of
residence upon leaving foster care. A
few commenters supported retaining the
“any state’” option as a state option.
Another commenter recognized the
challenge of states confirming eligibility

for youth who were in foster care in
another state.

Response: Section
1902(a)(10)(A)(1)(IX) of the Act provides
that, to be eligible under this group, an
individual must have been “in foster
care under the responsibility of the
State” and to have been “‘enrolled in the
State plan under this title or under a
waiver of the plan while in such foster
care[.]” Because the statute mandates
coverage specifically for individuals in
foster care in the state—not in a or any
state—who were receiving Medicaid
under the state plan or waiver of such
plan—not a state plan or any state
plan—we do not have flexibility to
require that states provide coverage to
individuals who aged out of foster care
while under the responsibility of, or
receiving Medicaid in, another state.
Based on this specific statutory
language, we also do not believe that the
statute supports providing states with
the option to do so under this eligibility
group. Therefore, we are removing the
“any state” option that was proposed.
We remain committed to working with
states to continue coverage of these
individuals. States that wish to continue
existing coverage or to extend eligibility
to former foster care children from
another state may do so through 1115
demonstration authority, and we are
releasing concurrently with this final
rule subregulatory guidance providing
additional detailed information on state
flexibility to cover these individuals,
including releasing an 1115 waiver
template to help states to transition this
group to 1115 authority without any
gaps in coverage.

To provide state flexibility in other
respects, we are revising §435.150(c) in
the final rule to provide states with new
options to provide coverage under this
group. States may elect to provide
coverage to individuals who meet the
requirements in §435.150(b)(1) and (2),
were in foster care under the
responsibility of the state or a tribe
located within the state, at either of the
ages specified in §435.150(b)(3)(i) and
(ii), and were:

e Enrolled in Medicaid under the
state’s Medicaid state plan or under a
section 1115 demonstration project at
some time during the period in foster
care during which the individual
attained such age; or

¢ Placed by the state or tribe in
another state and, while in such
placement, were enrolled in the other
state’s Medicaid state plan or under a
section 1115 demonstration project.

Comment: One commenter believed
that requiring that the child be receiving
Medicaid at the time he or she turned
18 or aged out of foster care was

unnecessarily restrictive. The
commenter stated that the statute
requires only that the child have been
enrolled in Medicaid in the state at
some point during his or her receipt of
foster care assistance.

Response: We agree that clauses (cc)
and (dd) of section 1902(a)(10)(A)(1)(IX)
of the Act can be read independently
such that, under clause (cc) to be
eligible for coverage under the former
foster care group, an individual must be
in foster care on the date of attaining the
age described in clause (cc), whereas
clause (dd) would require only that the
individual have been enrolled in
Medicaid “while in such foster care,”
but not necessarily that the individual
have been enrolled in Medicaid at the
time of attaining the age described in
clause (cc). However, we do not believe
it appropriate to finalize this
interpretation in this final rule without
opportunity for broader public
comment. Therefore, we are including
the commenter’s suggestion as an option
for states in §435.150(c) of this final
rule and will consider proposed revised
revisions to § 435.150 to require only
that an individual must have been
enrolled in the state’s Medicaid program
at some point during the period in foster
care which ended upon the individual’s
attaining the age described in
§435.150(b)(3)(i) or (ii). We note that
the option provided states at
§435.150(c) of the final rule would
extend coverage in the state responsible
for foster care placement under
§435.150 to former foster care youth
who were enrolled in Medicaid when
they ran away from a foster care
placement. Runaway youth may remain
in foster care (receiving child locator
services), even though their Medicaid
coverage may lapse, and, if remaining in
a foster care status upon attaining age
18, they could be eligible for coverage
in such state under §435.150 of the final
rule provided that the other criteria are
met.

Comment: Several commenters
requested CMS to issue guidance to
assist states in establishing procedures
to ensure automatic or passive eligibility
verification and enrollment, and to
recommend various outreach
procedures to identify current and
former foster care children. Several
specific ways to conduct this outreach
were suggested, including establishing a
toll-free number for former foster youth
to call and ensuring that child welfare
agencies are informing youth about their
eligibility and assisting with their
enrollment during foster care transition
planning. One commenter suggested
HHS should encourage states to enact
procedures to ensure that verification of
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eligibility and enrollment for former
foster youth be as automatic as possible.
The commenter included outreach
strategies and recommended that state
Medicaid agencies take steps to identify
former foster youth and collaborate with
child welfare agencies in their state
plans and in the healthcare oversight
plan that child welfare agencies develop
with state Medicaid agencies. Another
commenter supported automatic
enrollment upon eligibility, continuing
until the individual’s 26th birthday.
Three commenters raised concerns
regarding the difficulty states will have
in verifying past foster care placements
and Medicaid eligibility for youths from
another state.

Response: Under §435.916(f)(1) of the
current regulations, states may not
determine a current beneficiary to be
ineligible before considering all bases of
eligibility. In the case of individuals
aging out of foster care on or after
January 1, 2014 (the effective date for
coverage under the former foster care
group), this means that states cannot
terminate Medicaid eligibility of an
individual in foster care who attains age
18 or otherwise ages out of their foster
care status without determining first
whether such individual retains
eligibility under another eligibility
group. Individuals who age out or leave
foster care may be eligible under the
mandatory group for children under
§435.118, as a disabled individual
under §435.120 or §435.121, as a
pregnant woman under § 435.116, or as
a parent or other caretaker relative
under §435.110. If the state can
determine that an individual who
otherwise satisfies the requirements for
coverage under the former foster care
group at §435.150 is eligible for any of
these other mandatory eligibility groups,
it should transfer the individual to such
group. If the individual is eligible for
the former foster care group and either
the state determines the individual is
ineligible for these other mandatory
groups or does not have sufficient
information to determine eligibility
under the other groups, the state should
transition the individual to the former
foster care group without interruption in
Medicaid coverage or need to submit
additional information. If a state does
not know whether the individual
remains a state resident upon leaving
foster care and cannot electronically
verify state residency, the state may
require attestation and/or
documentation of state residency,
consistent with the state’s verification
plan developed per § 435.945(j). We
recommend the use of automated
transition of individuals to the former

foster care group within a state, and we
remind states of the availability of
enhanced federal funding for Medicaid
eligibility and enrollment systems (“90/
10" funding) to support such automated
systems. If automated transition is not
possible, a manual process is acceptable
at this time. A manual process may
involve caseworker action at the state
foster care agency.

Some individuals who may be eligible
for coverage under this group may need
to apply with a new application—for
example, because they left foster care
prior to January 1, 2014. For such
individuals, states may accept
attestation of their former status under
§435.945(a). If the state does not accept
self-attestation, electronic verification of
the individual’s former foster care
status, as well as his or her receipt of
Medicaid while in foster care is required
if available or if establishing an
electronic data match would be effective
within the meaning of
§435.952(c)(2)(ii). If electronic
verification is not available or
establishing a data match would not be
effective, states may require that
applicants provide documentation of
their former status. We note that the
verification procedures followed in each
state should be set forth in the
verification plan developed by the state
in accordance with § 435.945(j).

Comment: A few commenters
recommended that a specific Medicaid
benefits package be established for
former foster care youth, rather than the
adult benefits package, due to their
unique health concerns.

Response: While the statute does not
authorize us to require a specific
Medicaid benefit package for former
foster care youth, individuals eligible
under the former foster care group are
exempt from mandatory enrollment in
benchmark or benchmark-equivalent
coverage under section
1937(b)(2)(B)(viii) of the Act. Thus,
while a state may establish benchmark
or benchmark equivalent coverage for
individuals enrolled in this group,
which the state believes is better
tailored to their needs, the state cannot
require enrollment in such coverage. We
note also that individuals enrolled in
the former foster care group who are
under age 21 are entitled to early and
periodic screening, diagnosis, and
treatment (EPSDT) services under part
441 subpart B.

Comment: Several commenters stated
that coverage under this group also
should include individuals who at their
18th birthday were receiving Medicaid
coverage through an adoption or
guardianship subsidy. One commenter
stated that eligibility should be

expanded to include youth who left
foster care at age 16 or older when they
were adopted or placed in legal
guardianship with kin, and that
eligibility requirements for foster care
should be universal among states.
Response: Section
1902(a)(10)(A)(1)(IX) of the Act limits
eligibility under this group to
individuals who were in foster care at
the specified ages; therefore, we do not
have the authority to expand Medicaid
coverage under this group to include
individuals who were not in foster care
at either of the relevant points in time
but were instead receiving adoption or
guardianship assistance, nor do we have
the authority to require uniform foster
care eligibility requirements across all
states. Adopted children up to age 26
generally may be covered as dependents
under their adoptive parents’ insurance.

2. Individuals Excepted From MAGI
(§§435.601 and 435.602)

We proposed technical amendments
to §435.601 and § 435.602 necessitated
by the Affordable Care Act’s
requirements that MAGI-based financial
methodologies be applied in
determining Medicaid eligibility, unless
the individual is excepted from
application of MAGI-based methods
under § 435.603(j). We proposed to
redesignate § 435.601(b) at
§§435.601(b)(2) and 435.602(a) at
§435.602(a)(2) and to add new
paragraphs § 435.601(b)(1) and
§435.602(a)(1) to clarify that the
methodologies set forth in § 435.601
(related to application of the
methodologies of the most closely-
related cash assistance program) and
§435.602 (related to financial
responsibility of relatives and other
individuals) apply only to individuals
excepted from application of MAGI-
based methodologies in accordance with
§435.603(j). A conforming revision to
the heading for redesignated
§435.601(b)(2) also was proposed. We
also proposed to remove
§435.601(d)(1)() and (ii) (relating to
pregnant women and children, who are
not excepted from application of MAGI-
based methods) and to redesignate
§435.601(d)(1)(iii) through (vi) at
§435.601(d)(1)(i) through (iv). We
received no comments on these
revisions, which are finalized as
proposed. We also make a non-
substantive revision for clarity in
redesignated §435.602(a)(2)(ii) to
replace reference to “the State’s
approved AFDC plan” with reference to
“the State’s approved State plan under
title IV-A of the Act in effect as of July
16, 1996.” Discussed in section II.A.3 of
this final rule, we make other revisions
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at redesignated §435.601(b)(2) and
(d)(1) related to revisions made to
§435.831 related to financial
methodologies for medically needy
individuals.

Comment: One commenter requested
clarification about the rules for post-
eligibility treatment of income for an
institutionalized individual. The
commenter also questioned whether the
eligibility requirements for payment of
long-term care services will apply to
MAGI individuals whose coverage
includes long-term care services, such
as nursing homes.

Response: On February 21, 2014, we
issued State Medicaid Director (SMD)
letter #14—001 regarding the application
of transfer-of-asset rules and post-
eligibility treatment of income rules to
individuals eligible for Medicaid on the
basis of MAGI. The commenter is
directed to this letter, available at http://
www.medicaid.gov/Federal-Policy-
Guidance/downloads/SMD-14-001.pdf.

3. Family Planning (§§ 435.214, 435.603,
and 457.310)

We proposed to add §435.214,
codifying a new optional family
planning eligibility group for non-
pregnant individuals under sections
1902(a)(10)(A)(ii)(XXI) and 1902(ii) of
the Act, as added by section 2303 of the
Affordable Care Act. Benefits for
individuals enrolled in this group are
limited to family planning or family
planning-related services under the first
clause (XVI) in the matter following
section 1902(a)(10)(G) of the Act.
Section 1902(ii)(3) of the Act permits
states to consider only the income of the
individual applying for coverage in
determining eligibility for this group,
and we proposed to codify that option
by adding a new paragraph (k) to
§435.603. We also proposed to amend
the definition of a targeted low-income
child at §457.310(b)(2)(i) to provide that
eligibility for limited coverage of family
planning services under § 435.214
would not preclude an individual from
being eligible for CHIP. We received
several comments on these provisions.

Comment: Several commenters
supported the proposed regulations to
codify this new group. Several
commenters strongly supported the
amendment to §457.310(b)(2)(i) to
ensure that eligibility for family
planning coverage under Medicaid will
not undermine eligibility for
comprehensive coverage under CHIP.
Other commenters expressed strong
support for inclusion of the income
eligibility standards for pregnant
women under section 1115
demonstration projects in determining
the highest income standard for

purposes of setting income eligibility for
services under this section.

Response: We appreciate the
commenters’ support and are finalizing
§435.214, §435.603(k) and the revisions
to §457.310(b)(2)(i) as proposed, with
the exception of minor technical
revisions. We are revising the section
heading and the introductory text in
§435.214(b) to reflect that individuals
eligible for Medicaid under § 435.214
are eligible only for the limited family
planning services described in
§435.214(d); removing the phrase “meet
all of the following requirements;”” and
adding a parenthetical clarifying that
coverage is provided to individuals “of
any gender.”

Comment: A commenter stated that
CMS should finalize the proposed
provision so that states can consider
only the income of the applicant or
recipient when determining eligibility
for coverage under a family planning
State Plan Amendment (SPA). Another
commenter requested that the final rule
provide a detailed explanation as to
why eligibility for a particular service
should be treated differently than
others. The commenter believed that
such exceptions result in greater
confusion and costs.

Response: Under section 1902(ii)(3) of
the Act, states have the option to
consider only the individual applicant’s
or beneficiary’s income. The statute thus
specifically authorizes, at state option, a
deviation from the household
composition and household income
rules associated with MAGI-based
methodologes for this population only,
at state option. This option is codified
at §435.603(k) of the final rule. In
addition, we note that under pre-
Affordable Care Act rules, many states
applied this methodology under their
section 1115 family planning
demonstration programs, finding it
critical to enable vulnerable
populations, such as women
experiencing domestic abuse and teens
to obtain family planning services based
on their own income. We note that
states that elect to cover more than one
group under §435.214 may exercise the
options provided at §435.603(k)
differently for each group adopted
under §435.214.

Comment: A commenter requested
clarification on how coverage under this
group will be coordinated between the
Medicaid agency and the Exchange,
since family planning is not full
Medicaid coverage.

Response: We are not certain whether
the commenter is questioning about
coordination of benefits for individuals
who may be eligible for APTC and CSR
for enrollment in a QHP and also for

Medicaid coverage of family planning
benefits under the state plan or whether
the commenter is questioning about
coordination of the application process
to obtain coverage for family planning
benefits. We therefore will respond to
both questions.

For individuals who are eligible for
enrollment in a QHP and also for
coverage of family planning benefits
under the state plan, Internal Revenue
Service (IRS) regulations at 26 CFR
1.5000A-2(b)(ii)(A) provide that
coverage of family planning services
under section 1902 (a)(10)(A)(1i)(XXI) of
the Act is not minimum essential
coverage. Therefore, individuals who
are eligible for coverage of family
planning services under the optional
state plan group per § 435.214 may also
be eligible to receive APTC and CSR for
enrollment in a QHP through the
Exchange. For individuals enrolled in
both, the rules governing coordination
of benefits and third party liability
section 1902(a)(25) of the Act and
implementing regulations would apply,
with Medicaid serving as a secondary
payer for covered family planning
services furnished by Medicaid-
participating providers.

For the application process, to apply
for coverage through the Exchange, an
individual must submit a single
streamlined application. The Exchange
regulations at § 155.302(b)(1) and
§ 155.305(c) require that, in assessing or
determining an applicant’s financial
eligibility for Medicaid, the Exchange
must use the applicable Medicaid MAGI
standard, as defined in § 435.911(b) of
the Medicaid regulations. See the
definition of ““applicable Medicaid
MAGI-based income standard” in
§ 155.300. The applicable MAGI
standard under §435.911(b), in turn,
represents the highest income standard
under which an applicant may be
determined eligible for coverage under
the MAGI-based eligibility groups for
adults under age 65 at § 435.119; parents
and caretaker relatives at §435.110 or
§435.220; pregnant women at §435.116;
children at § 435.118; or individuals
under 65 with income over 133 percent
of the FPL at §435.218. The income
standard for several optional MAGI-
based eligibility groups—including the
new family planning group at
§435.214—is not taken into account in
establi